
1:30-2:30  Adverse Events and the Department  
of Health

  Linda Furkay, PhD, RN 
  Patient Safety-Adverse Event Officer 
  Office of Community Health Systems 
  Washington Department of Health

2:30-2:45  Break

2:45-3:30 Legislative Update 
  Dianne Garcia  

Chair, WHCRMS Legislative Committee

  Sharon Hall  
Vice President, Healthcare Risk Management,

  Parker, Smith & Feek

3:30-4:15 Case Law Update 
  Presented by:  Williams Kastner

  Kim Baker, JD, RN

  Mary Spillane, JD

4:15-4:30 Wrap Up and Adjourn
  David Stallings, MHA, CPHQ, DFASHRM
  President, WHCRMS

8:00-8:30 Registration Sign In and Breakfast

8:30-9:00 Welcome and Introduction
  David Stallings, MHA, CPHQ, DFASHRM
  President, WHCRMS
 
9:00-10:00  Enterprise Risk Management
  Peggy Nakamura, RN, MBA, JD,  

DFASHRM, CPHRM  
Associate Vice President, Chief Risk Officer  
and Associate Counsel

  Adventist Health, Roseville, CA

10:00-10:20 Break
                      
10:20-11:30 Enterprise Risk Management  

Work Groups
  Peggy Nakamura, RN, MBA, JD,  

DFASHRM, CPHRM
 
11:30-12:30 Lunch and informal networking 

12:30-1:30  Medical Malpractice Closed Claim 
Reporting to the State Insurance 
Commissioner

  Lisa Smego, CPCU, ARM, AIAF, AIE, ARC, ACP
  Data Reporting & Strategic Planning
  Rates & Forms Division
  Washington Insurance Department
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WHCRMS

“Could HealtHCare Get anymore
Convoluted!?!”

 WHCrmS iS Here to Help!

WHCRMS

The Washington Health Care Risk Management Society was 
founded in 1983 and is an affiliate chapter of the American 
Society for Healthcare Risk Management (ASHRM) of the 
American Hospital Association. WHCRMS is dedicated to 
promoting and enhancing the professional practice of health 
care risk management through education, networking, 
and member services. The primary purpose of WHCRMS is 
to advance the development and role of the professional 
practice of health care risk management by: Conducting 
educational programs and activities to strengthen and 
develop hospital and health care risk management programs 
and promote professional development; Providing a forum 
for the free exchange of ideas and information of mutual 
interest among the membership; Acting as a central source of 
information in the State of Washington on new developments 
and trends in health care risk management; and Promoting 
the specific interest of health care risk managers through 
participation in interdisciplinary conferences and forums.

Please visit our website at whcrms.com.
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AgendA directions        registrAtionsponsored by WHcrMs

Parker, Smith & Feek, Inc  |  Marsh USA  |  Structured Financial Associates, Inc 



Medical Liability − 
A Year in Review 

Kimberly D. Baker 
Williams Kastner 
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Procedural Decisions  
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Putnam v. Wenatchee Valley Medical 
Center and Shawn Kelley  

 
Holding – RCW 7.70.150 requirement of certificate 
of merit denies the rights of individuals to seek 
access to court and conflicts with CR 8 and CR 11 
 
Discovery may be necessary to gain evidence not 
available prior to filing suit 
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Jackson v. Sacred Heart Medical Center 

 
Court of Appeals held that receipt of draft 
Summons & Complaint was sufficient to advise of 
intent to sue 
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Cox v. Oasis Physical Therapy  

Plaintiff alleged statute of limitations tolled due to 
intentional concealment 
Plaintiff failed to establish statute was tolled due to 
intentional concealment, Plaintiff aware of 
negligence when therapist’s conduct “invoked 
negative response,” she complained to the other 
therapist and terminated care and participated in 
MQAC. 
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Bennett v. Seattle Mental Health  
 

When a Notice of Intent to Sue is served within 90 
of the expiration of the statute of limitations under 
RCW 7.70.100 (1), Plaintiff may not serve/file the 
Summons and Complaint until after the 90 days 
period has lapsed.  The lawsuit must be initiated 
during the 5 days after the 90 period lapses.  
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Breuer v. Douglas D. Presta, D.P.M. 

 
Statute of limitations not tolled per RCW 4.16.350 
if mediation is not requested 



Consumer Protection Act 
and Delivery of Health Care  
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Ambach v. H. Graeme French, MD 

Supreme Court held that the additional costs of 
medical care and subsequent surgeries did NOT 
constitute harm to business or property. 
 
Plaintiff must establish the “public nature of Dr. 
French’s actions.”  Physician failed to specifically 
solicit her as a patient or advertise shoulder 
surgeries to public. 
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Frye Standard for Expert 
Testimony in Medical Liability Suit 
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Eakins v. Dr. Huber and Spokane Radiology 
Frye Standard for Scientific Theory   

"Evidence from a scientific theory or principal is 
admissible only if the theory or principle has achieved 
general acceptance in the relevant scientific community" 
Court reviewed: 
• Expert testimony from plaintiff and defense experts 
• Scientific writings subject to peer review and publication 
• Secondary legal sources  
• Legal authority from other jurisdictions 
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When Are Family Members 
Substantially Dependent for Support?  
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Armantrout v. Robert Carlson, M.D. and 
Cascade Orthopedics 

RCW 4.20.020 allows two classes of people to bring 
wrongful death action 
• At issue – “an action for the benefit of parents, sister or 

brother, who may be dependent upon deceased person for 
support.” 

• “We are asked to decide if the provision of services that 
have an economic value may be considered by the trier of 
fact when determining whether a parent was “dependent for 
support” on an adult child as required by RCW 4.20.020 to 
maintain an action for wrongful death.” 
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Armantrout v. Robert Carlson, M.D. and 
Cascade Orthopedics 

 
Supreme Court held jury is entitled to consider the 
monetary value of services in addition to services 
normally provided by a child to determine parents’ 
dependency 
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Kimberly D. Baker 

601 Union Street, Suite 4100 
Seattle, WA 98101-2380 

(206) 628-6606 
kbaker@williamskastner.com 



Improving Patient Safety Through Adverse Event Reporting  
 Washington Health Care Risk Managers Meeting  

June 11, 2010  



Improving Patient Safety Through   
Adverse Event Reporting 

• Adverse events are preventable medical errors 
that result in patient death or serious disability 

• Adverse Event Reporting Systems  
Promote quality improvement in facilities 
Enhance open and honest conversations  
Support learning, sharing information, and 

identifying best practices 



Medical mistakes are commonplace 

• Health care is large, complex and often fragmented 
• Technology is changing rapidly 
• Health providers and health information systems are 

often disconnected 



Improving Patient Safety Through   
Adverse Event Reporting 

 
 
 

Part One:  
Background & Legislation 



Improving Patient Safety Through   
Adverse Event Reporting 

 
• 28 States receive adverse event reports-27 

mandatory & 1 voluntary 
• 12 States and District of Columbia use NQF list of 

adverse events, or modified version 
• 14 States use a state defined list  

 
 
 
 Source: National Academy for State Health Policy, 2007 Guide to State Adverse Event Reporting Systems/Download 

this publication at www.nashp.org/Files/shpsurveyreport_adverse2007.pdf 



Improving Patient Safety Through   
Adverse Event Reporting 

– Washington law established in 2006 
– Five types of facilities are required to report 

adverse events to the department. These include:  
• Hospitals 
• Psychiatric Hospitals 
• Child Birth Centers 
• Department of Corrections Medical Facilities 
• Ambulatory Surgery Facilities 

– Quality Improvement Focus 
– Law allows public disclosure of adverse events 

notifications 

 



Improving Patient Safety Through   
Adverse Event Reporting 

State law originally envisioned hiring an outside group 
to: 
• Build an Internet-based system for reporting. 
• Collect, analyze, and evaluate data  
• Monitor reporting and recommend changes in health 

care practices and procedures 
• Advise reporting medical facilities about immediate 

changes 
• Produce an annual report to governor & legislature 

 
Funding was eliminated to help trim the state’s general 
fund budget. 

 



Improving Patient Safety Through   
Adverse Event Reporting 

• Current Work of Adverse Event Program 
– Receive & Record Adverse Event Notifications 
– Evaluate Root Cause Analyses & Action Plans  
– Provide Consultations & Training 

 
 

 



Improving Patient Safety Through   
Adverse Event Reporting 

Notifications of Adverse Events 
• Total of 705 events reported from June 2006 

to December 2009 
–  365 – Pressure Ulcers 
–  208– Surgical Events  
–  59 – Falls  
–  19 – Medication Errors  
–  54 – Other Adverse Event Types 

Surgical 
Events, 30% 

Falls, 8% Pressure 
Ulcers, 52% 

Medication 
Errors, 3% 

All Other 
Events, 8% 



 
Improving Patient Safety Through   

Adverse Event Reporting 
 

• Current Work for the Adverse Event Program  
– Meet and work with stakeholders 
– Creation of a new Web site 
– Completion of first annual report 
– Implement check-in policy 
– AHRQ Grant Proposal Completed 

 





Improving Patient Safety Through   
Adverse Event Reporting 

Patient Safety Adverse Event Advisory Committee  
• Membership includes 12 Health Care Orgs & 22 

Health Care Facility Reps 
• Committee Charge: To assist DOH in implementing 

the Adverse Event Program by determining 
usefulness of reporting 

• Proposing program activities, reviewing program 
plans, information sharing, and networking have 
been outcomes  



Improving Patient Safety Through   
Adverse Event Reporting 

Benefits From Adverse Event Reporting  
• Reporting requirement provides leverage for patient 

safety reviews 
• Aggregate reviews are effective 
• Presenting Adverse Event data helps to focus 

patient safety efforts 
• Working with Associations improves patient safety 

 



Improving Patient Safety Through   
Adverse Event Reporting 

Future Plans—Our Vision  
• Create an easy way to receive adverse event 

notifications 
• All required facilities report adverse events  
• Share the findings from the impressive work 

found in root cause analyses. 
• Reduce adverse events! 

 



Improving Patient Safety Through   
Adverse Event Reporting 

On the horizon… 
 

• National Quality Forum 
changes may spur 
reporting 

 



Improving Patient Safety Through   
Adverse Event Reporting 

 
 
 

Part Two:  
General Findings from RCA Reviews 



Improving Patient Safety Through   
Adverse Event Reporting 

 
• Definition for Root Cause Analysis:  An analytic tool 

that can be used to perform a comprehensive, 
system based review of critical incidents and 
adverse health events. 

 



Improving Patient Safety Through   
Adverse Event Reporting 

 
• Goals of an RCA 

– What happened? 
– Why did it happen? 
– What can be done to reduce the likelihood of 

recurrence? 



Improving Patient Safety Through   
Adverse Event Reporting 

 
• RCA Models 

– US Veteran Affairs National Center for Patient 
Safety 

– Joint Commission Sentinel Events  
– Canadian Root Cause Analysis Framework 
– Other Models OK with DOH Permission 



Improving Patient Safety Through   
Adverse Event Reporting 

• Root Cause Analysis Evaluation Tool 1 
– RCA Elements 

• Determine that an adverse event occurred 
• Composition of RCA Team 
• Conduct of RCA 
• Develop an Action Plan 
• Measure Effectiveness of Plan 
• Relevant Literature 

Reference:  
1. Adapted from Joint Commission Sentinel Event Methodology and Maryland 

Department of Health & Mental Hygiene, Office of Health Care Quality   

 
 



Improving Patient Safety Through   
Adverse Event Reporting 

 
• Findings 

– Determine Adverse Event Occurred 
• Descriptions vary from too long to not enough 
• Flow charts and time sequences assist in describing event 
• Organization system for reporting error often not clear & confusion, 

delays result 
• Reviews of previous events not analyzed for causative factors 
• Aggregate reviews require a review of an entire process/plan of care 

& are very effective 
• FMEA’s very useful in determining causative factors 

 
 



Improving Patient Safety Through   
Adverse Event Reporting 

• Findings 
– Composition of RCA Team 

• Team often developed by Nursing Department 
• Lack representation from physicians, materials 

management, pharmacy, operations 
• RCA teams provide an opportunity to create a “culture of 

safety” 
• Organization endorsements for RCA team inconsistent 
 

 



Improving Patient Safety Through   
Adverse Event Reporting 

• Findings 
– Conducting an RCA 

• Plan for what to review are inconsistent 
• Review of medical records, policies, procedures, 

maintenance logs, site inspections, staff interviews 
strengthen data collection 

• Short inservice about how to conduct RCA for 
members can be helpful 

• Development of team member roles  
• RCA’s can be accomplished in 3 meetings with good 

planning 
• Review proximate factors at meeting 
• Formulate specific causal statements 
 

 



Improving Patient Safety Through   
Adverse Event Reporting 

• Findings 
– Developing Action Plan 

• Findings are often vague and are not recorded as root 
cause/contributing factors 

• Findings must be very specific in order to plan an effective 
action plan 

• Actions proposed vary in effectiveness—often memo’s, 
changes in policies & procedures are planned which are 
activities that are generally weakest or intermediate 
strength 

• Correction plans often do not assign responsibility to a 
specific person 

• Completion dates for correction plans often missing 
• Monitoring schedule indeterminate 

 
 

 



Improving Patient Safety Through   
Adverse Event Reporting 

• Findings 
– Developing Action Plan 

• Findings are often vague and are not recorded as root 
cause/contributing factors 

• Findings must be very specific in order to plan an effective 
action plan 

• Actions proposed vary in effectiveness—often memo’s, 
changes in policies & procedures are planned which are 
activities that are generally weakest or intermediate 
strength 

• Correction plans often do not assign responsibility to a 
specific person 

• Completion dates for correction plans often missing 
• Monitoring schedule indeterminate 

 
 

 



Improving Patient Safety Through   
Adverse Event Reporting 

• Findings 
– Outcome Measures 

• Improvements & changes are successful when processes 
become routine or habit or new employees demonstrate 
proper procedure after orientation 

• Communication plans are not always developed for 
internal and external release 

• Data analysis plan often unspecified 
• Plans to include these findings in administrative rounds or 

24 hour reports reinforces “culture of safety” 
 

 



Improving Patient Safety Through   
Adverse Event Reporting 

• Findings 
– References 

• State Agency Patient Safety Websites provide a wealth of 
information about adverse event reports 

• Pennsylvania, Minnesota, and New Jersey are good 
sources 

 

 



Improving Patient Safety Through   
Adverse Event Reporting 

 
 

 
Questions? 
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Adverse Event Reporting 

 
 
 

Part Three:  
Conducting Effective RCA’s 



Improving Patient Safety Through   
Adverse Event Reporting 

• The Adverse Event Occurs  
Your Policy Explains:  
 How to report an event 
 How to care for the patient 
 How to secure equipment or articles  
 How to secure original documents 
When to obtain photos 
 Responsibility for Disclosure & Notifications—Attending 

MD’s, Client/Patient, Internal & External Notifications 
 How to conduct staff discussions 

 



Improving Patient Safety Through   
Adverse Event Reporting 

• Root Cause Analysis  
– Step 1 Identify the Adverse Event  
– Step 2 Identify the RCA Team 
– Step 3 Conduct the RCA 
– Step 4 Develop an Action Plan 
– Step 5 Measure the Effectiveness of Plan 
– Step 6 Communicate the Findings 
 



Improving Patient Safety Through   
Adverse Event Reporting 

• Step 1 Identify the Adverse Event 
– Receive the Adverse Event Report 
– Triage the Adverse Event Using Experts 
VA National Center for Patient Safety—Safety 

Assessment Code 
Joint Commission Sentinel Events 
Reason’s Incident Decision Tree  
Determine Events Not Eligible for RCA’s 

– Receive Organizational Endorsement 
 

 



Improving Patient Safety Through   
Adverse Event Reporting 

Step 2 Identify the RCA Team 
– Identify Content Experts—Those most familiar with 

situation 
– Interdisciplinary-Physicians, Biomedical, Pharmacy, 

Operations 
– This is an opportunity to teach staff how to utilize an 

RCA methodology 



Improving Patient Safety Through   
Adverse Event Reporting 

• Step 3 Conduct the RCA  
– Short Inservice on Conducting RCA’s    
    (15 minutes) 
– Establish Confidentiality 
– Ground Rules for Team Management 
– Assign Tasks 
 

 



Improving Patient Safety Through   
Adverse Event Reporting 

Step 3 Conduct the RCA 
– Meeting 1: Present the Event, Flow Chart or Time 

Sequence the Events Known, Assign Tasks to 
Members 

– Meeting 2: Review Findings from Tasks, Edit the Flow 
Chart or Time Sequence, Identify Causal Statements,  
and Develop an Action Plan 

– Meeting 3: Establish Effectiveness Measures and 
Communication Plan 
 
 

 



Improving Patient Safety Through   
Adverse Event Reporting 

Step 4 Develop an Action Plan 
– Literature Review 
– Review Findings From: Policy & Procedures, 

Interviews, Site Visits, Equipment Investigations,  
– Determine Contributing Factors and Root Causes 
– Formulate Causal Statements 
– Identify System Changes with Prevention Plan 
– Assign Responsibilities  



Improving Patient Safety Through   
Adverse Event Reporting 

Step 5 Measure the Effectiveness of Plan 
– How will you know success when you see it? 
– Develop strategy for culture change 
– Strategy must impact the root cause 
– Education, policy & procedure changes least effective 
– Plan concurrent reviews to determine effectiveness  



Improving Patient Safety:   
Conducting Effective RCA’s 

Step 6 Communicate the Findings 
– Plan For Staff Feedback 
– Patient Safety Walkrounds 
– Newsletters 
– Develop a “Press Release”  
 



Improving Patient Safety Through   
Adverse Event Reporting 

 
 

Questions? 



Thank You! 

 
Linda Furkay, PhD, RN 

Patient Safety Adverse Event Officer 
Adverse Event Reporting Program 

Office of Community Health Systems  
WA Department of Health 

360-236-2875 
linda.furkay@doh.wa.gov 

http://www.doh.wa.gov/hsqa/AdverseEvents/ 
 

 

mailto:linda.furkay@doh.wa.gov
mailto:David.birnbaum@doh.wa.gov
mailto:David.birnbaum@doh.wa.gov


Medical Malpractice Data 
Reporting 

Lisa Smego, CPCU, ARM, AIAF 
Washington State 

Office of the Insurance Commissioner 
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Closed Claim Reporting Law 

 March 2006:  Washington passed Health Care 
Liability  

 June 2007:  Rules with reporting procedures 
completed.  

 August 2008:  Web-based medical malpractice 
data reporting application goes live. 

 March 1, 2009:  First reports due . . . but things 
don’t always go according to plan . . . 

 



Slow Registration to Report Data 
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Current registration tally: 

 138 law firms 

 62 self-insured organizations   

 8 individuals (no reports filed) 

 82 commercial insurers  

 13 risk retention groups 

 1 Joint underwriting association   
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Compliance issues 

 Calendar year 2008 reports submitted by  
March 1, 2009 
 Insurers and self insurers: 723 
 Attorneys: 80 

 
 Calendar year 2009 reports submitted by  

March 1, 2010 
 Insurers and self-insurers: 819 
 Attorneys: 72 
 



Where we are now 
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 Insurers and self-insurers: 
 1,735 closed claim reports from insurers and 

self- insurers. 
$208.1 million dollars total paid indemnity. 
 

 Attorneys: 
 286 settlement reports. 
 $158.5 million dollars in settlements. 
 
 
 



OIC will post statistics and an Annual 
Report 

 Statistical summaries  (post by June 15th). 
 Annual report  (post by September 1st). 
 Reports are located at: 

http://www.insurance.wa.gov/publications/agency_reports.shtml 

 

June 11, 2010 7 



June 11, 2010 8 

Data quality issues: Insurers & Self Insurers 
 858 e-mails sent and 478 records edited – including 

a $13 million dollar ALAE error in a 2008 report. 
 Does the report make sense? 
 Is the allegation consistent with the type of 

provider? 
 Are loss adjustment expenses consistent with: 

 Duration of the claim 
 Method of resolution 
 Size of indemnity payment 

 Are estimated economic damages consistent with: 
 Person’s age group 
 Severity of the injury 



Key Insurer/Self-Insurer Stats for 2009 

 The total number of claims closed dropped to 851, as 
compared to 884 in the prior year. 

 The total number of indemnity payments dropped 13.1 
percent to 398. 

 The average indemnity payment increased 7.0 percent 
to $251,995. 

 Total paid indemnity (the combination of average paid 
indemnity and the number of paid claims) dropped 7.0 
percent because fewer claims were paid. 

 Average defense costs declined 7.5 percent to $45,518. 
 Until the ALAE error was identified, it looked like defense cost fell 

31.0% from $65,978 to 45,518. 
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Summary data: Insurers & Self Insurers 

2008 2009 % Change 

Total Claims Closed 884 851 -3.7% 

Number of Indemnity Payments 458 398 -13.1% 

Total Paid Indemnity $107,815,931 $100,278,029 -7.0% 

Total Economic Damages $53,123,399 $45,459,738 -14.4% 

Average Indemnity Payment $235,406 $251,955 7.0% 

Average Economic Damages $115,990 $114,220 -1.5% 

Number  of Claims With Defense Costs 775 740 -4.5% 

Total Defense Costs $38,149,341 $33,683,448 -11.7% 

Average Defense Cost $49,225 $45,518 -7.5% 
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2009 Stats – Method of Resolution 

How Claim was 
Resolved 

Total 
Reported 

Claims 

Claims 
with 

Indemnity 
Payments 

Total Paid 
Indemnity 

Average 
Paid 

Indemnity 

Claims 
with 

Defense 
Costs 

Total Defense 
Costs 

Average 
Defense 

Costs 

Abandoned by 
Claimant 267 7 $8,323 $1,189 263 $2,908,024 $11,057 

Settled by 
Parties 349 295 $68,735,505 $233,002 246 $10,440,487 $42,441 

Court disposed 
Claim 143 15 $9,259,429 $617,295 143 $11,486,505 $80,325 

Settled by 
Alternative 
Dispute 
Resolution 92 81 $22,274,772 $274,997 88 $8,848,432 $100,550 

Total 851 398 $100,278,029 $251,955 740 $33,683,448 $45,518 
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Defense Cost Comparison 

Average Defense Cost 
Comparison: 
Alternative Dispute 
Resolution 

------Year Closed-------   

2008 2009 Percent Change 
Arbitration award for 
Plaintiff $35,639 $13,554 -62.0% 
Arbitration decision for 
Defense $51,103 $149,532 192.6% 

Mediation $77,595 $102,155 31.7% 
Private trial (formal trial 
before neutral party) $148,432 $92,368 -37.8% 

Total $78,672 $100,550 27.8% 
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Attorney Key Stats for 2009 

 Estimated compliance by attorneys in 2009 dropped 
significantly when compared to 2008. 

 The number of lawsuits reported in 2009 with paid 
indemnity dropped to 118 (compared to 134 in the 
prior year). 

 In cases where indemnity payments were made to 
the claimant: 
 Average compensation to the claimant rose 6.1 

percent to $649,173. 
 The average attorney fee rose 15.4 percent to 

$242,670. 
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Under-reporting 

  

-------Calendar Year------ Change from 
Prior Year 2008 2009 

Lawsuits Resolved  (Administrator 
for the Courts) 207 256 23.7% 

Settlements Reported by Attorneys 158 129 -18.4% 

Estimated Compliance  76.3% 50.4%   
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2009 Reporting Problems 
 Attorneys reported 129 settlements arising out of a 

lawsuit.   
 11 reports were filed for lawsuits where the plaintiff did 

not receive compensation. 
 Insurer/self-insurer data shows the defendant prevails in 

89.5 percent of claims resolved by the courts.   
 Evidence that attorneys have not submitted enough 

reports for lawsuits where the defendant prevails or the 
plaintiff abandons the claim. 

 This likely inflates average defense costs. 
 For the two years period ending 12/31/2009, attorney’s average 

legal expenses for litigation resolved in favor of the defendant 
was $13,491. 
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Summary Data: Attorneys 

  -------Calendar Year------ 
Change from 

Prior Year   2008 2009 
Total Number of Reported Lawsuit 
Settlements 158 129   

Total Legal Expenses $33,013,414 $33,117,457   

Average Legal Expense per Lawsuit $208,946 $256,724   

        
Number of Lawsuits with Paid 
Indemnity 134 118   

Total Paid Indemnity $81,985,707 $76,602,416   

Total Paid Attorney Fees $28,190,420 $28,635,025   

Average Compensation to Claimant $611,834 $649,173 6.1% 

Average Fee paid to Attorney $210,376 $242,670 15.4%  
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Attorney settlement stats 

-----Data Reported by Attorneys for the two-year period ending December 31, 2009------ 

Lawsuit 
Settlement 
Methods 

Number of 
Lawsuits 

with Legal 
Expenses 

Total Legal 
Expenses 

Average 
Legal 

Expense 
paid by 

Claimant 

Number of 
Lawsuits 
with Paid 
Indemnity 

Total Paid 
Indemnity 

Average 
Paid 

Indemnity to 
Claimant 

Verdicts 29 $6,011,810 $207,304 11 $12,785,456 $1,162,314 
Alternative 
Dispute 
Resolution 143 32,798,227 229,358 135 76,525,877 566,858 
Settled by 
Parties 106 27,268,532 257,250 106 69,276,790 653,555 

All Other  9 52,302 5,811 0 0 N/A 

Total 287 66,130,871 230,421 252 158,588,123 629,318 
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For help with a closed claim report . . . 

 E-mail us at medmalreports@oic.wa.gov 
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Hospital Privileging Disputes –  
A Year in Review 

 
 Mary H. Spillane 

Williams Kastner 
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Washington Appellate Courts Enforce and Give Teeth to 
Defensive Weapons in Privileging Disputes 

HCQIA immunity and the rebuttable presumption that 
professional review actions qualify 
Mandatory prevailing party attorney fees under RCW 
7.71.030 – can include fees for development of common 
factual core 
Attorney fees under HCQIA, if standards for immunity are 
met, defendants substantially prevail, and plaintiff’s claims 
or conduct during litigation was frivolous, unreasonable, 
without foundation, or in bad faith 
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Elements of HCQIA Immunity  

Under the HCQIA, to qualify for HCQIA immunity, a 
professional review action must be taken –  

(1) in the reasonable belief that the action was in the furtherance 
of quality health care; 

(2) after a reasonable effort to obtain the facts of the matter; 
(3) after adequate notice and hearing procedures are afforded to 

the physician involved or after such other procedures as are 
fair to the physician under the circumstances; 

(4) in the reasonable belief that the action was warranted by the 
facts known after such reasonable effort to obtain facts and 
after meeting the requirement of paragraph (3). 
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Elements of HCQIA Immunity  

The HCQIA creates a rebuttable presumption that 
a professional review action meets these four 
elements 
 
Plaintiff bears the burden, even at the summary 
judgment stage, of rebutting the presumption by a 
preponderance of the evidence 
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Standards for State Law Immunity 

Washington law also provides immunity for any hospital or 
person participating on a professional review committee of 
a hospital, in any civil action for damages arising out of 
the good faith performance of their duties on professional 
review committees, where such civil action is brought by 
the person who is being evaluated 

Defendants bear the burden of establishing that their 
conduct constituted good faith performance of 
professional review duties so as to qualify for state law 
immunity 
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RCW 7.71.030 Claims  

RCW 7.71.030 provides the exclusive remedy for any 
action taken by a professional peer review body of health 
care providers that is found to based on matters not 
related to the competence or professional conduct of a 
health care provider 
Such actions are limited to appropriate injunctive relief, 
with damages allowed only for lost earnings directly 
attributable to the action taken by the professional review 
body and incurred between the date the action is taken 
and the date the action is functionally reversed by the 
professional review body 
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Cowell v. Good Samaritan Community Health Care, et. al., 
153 Wn. App. 911, 225 P.3d 294 (2009) 

Plaintiff’s privileges suspended/terminated for doing procedures 
beyond scope of privileges, failing to comply with videotaping and 
monitoring requirements, and failing to participate collaboratively in 
peer review process 
Plaintiff’s claims for damages (and for injunctive relief under RCW 
7.71.030) were dismissed on summary judgment on HCQIA 
immunity grounds 
Defendants awarded $309,454 in fees and costs as prevailing 
parties on RCW 7.71.030 claim 
Defendants awarded an additional $72,732.50 in fees and costs 
under HCQIA 
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Cowell v. Good Samaritan Community Health Care, et. al., 

Holdings re HCQIA immunity: 
• Reasonable belief that the action taken was in the furtherance of quality 

health care is measured by objective standard – bad faith is irrelevant 
• Focus is not on whether plaintiff actually harmed patients or whether 

defendants’ actions actually improved health care 
• Quality health care is not limited to clinical competence, but includes matters 

of general behavior and ethical conduct 
• Under “reasonable effort to obtain the facts” standard, plaintiff entitled to a 

reasonable investigation, not a perfect one 
• “Adequate notice and hearing procedures” standard does not preclude 

informal review procedures.  Review process does not need to resemble 
formal trial and appellate court proceedings 
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Cowell v. Good Samaritan Community Health Care, et. al., 

Holdings re Attorney Fees: 
• Recognized that prevailing party award of attorney fees and costs under RCW 

7.71.030 was mandatory 
• Rejected argument that RCW 7.71.030 injunctive relief claim was only a small 

part of the complaint 
• Affirmed attorney fee award under RCW 7.71.030 for development of 

“common factual core” for all of plaintiffs’ claims, and for presenting the legal 
theories related to the RCW 7.71.030 injunctive relief claim 

• Affirmed attorney fee award under HCQIA based on trial court’s findings that 
plaintiff’s legal arguments re HCQIA immunity and her decision to issue 
hundreds of written discovery requests and take more than 50 depositions 
were unreasonable 

• Declined to award fees on appeal under RAP 18.1 and HCQIA because 
appeal not frivolous, unreasonable, without foundation, or in bad faith 
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Perry v. Rado and Kadlec Med. Ctr., et al., 
___ Wn. App. ___, ___ P.3d ___, 2010 WL 1610746 (April 22, 2010) 

Plaintiff’s privileges were suspended/terminated after he violated the conditions of 
a performance agreement that he had previously entered into to save his 
privileges 
Plaintiff’s common law declaratory relief, due process, denial of good faith, fair 
dealing, and fiduciary breach claims were dismissed under CR 12(b)(6) because 
not within the exclusive remedies of RCW 7.71.030 
Plaintiff’s RCW 7.71.030 claim was dismissed on summary judgment on grounds 
of HCQIA immunity 
Plaintiff’s tortious interference claim was dismissed on summary judgment for lack 
of evidence of interference by KMC outside the peer review process and the bar 
of the exclusive remedy provision of RCW 7.71.030 
KMC awarded $386,197 in fees and costs under RCW 7.71.030 
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Perry v. Rado and Kadlec Med. Ctr., et al. 

Holdings: 
• Plaintiff’s common law claims properly dismissed under CR 

12(b)(6) because plaintiff conceded that they were based on 
matters not related to competence or professional conduct, and 
because the remedies for those claims were outside the 
exclusive remedies in RCW 7.71.030 

• The four elements of HCQIA immunity are measured by 
“objective reasonable belief standards” which look to the totality 
of the circumstances 

• Plaintiff failed to rebut the presumption that defendants’ actions 
met each of the four elements of HCQIA immunity, so plaintiff’s 
peer review action was properly dismissed on summary 
judgment 
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Perry v. Rado and Kadlec Med. Ctr., et al. 

Holdings: 
• KMC’s medical staff was not a separate legal entity capable of 

being sued 
• Award of attorney fees to prevailing party under RCW 7.71.030 

is mandatory 
• Segregatation of fees between RCW 7.71.030 claim and other 

claims not required where all claims for relief relied upon 
common factual core 

• Defendents are entitled to attorney fees on appeal under RCW 
7.71.030 
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Salama v. Overlake Hosp. Med. Ctr., et. al., 
King County Cause No. 08-2.01897-1 SEA (appeal pending) 

Plaintiff’s liver surgery privileges were summarily suspended after 
initial investigation of a liver surgery that went horribly awry 

Patient sustained massive exsanguinating hemorrhage (lost over 
40 liters of blood) from injuries to multiple vessels including the 
inferior vena cava 



Average Person 
4 to 5 liters of blood 

(8 to 10 ½ liter blood bags) 



Liver Surgery Patient 
40 liters/blood 

(80 ½ liter bags) 
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Salama v. Overlake Hosp. Med. Ctr., et. al., 
King County Cause No. 08-2.01897-1 SEA (appeal pending) 

Plaintiff’s liver surgery privileges were summarily suspended after 
initial investigation of a liver surgery that went horribly awry 

Patient sustained massive exsanguinating hemorrhage (lost over 
40 liters of blood) from injuries to multiple vessels including the 
inferior vena cava 

All of plaintiff’s surgery privileges were summarily suspended after 
Focused Review Committee recommended revocation of plaintiff’s 
surgery privileges pending retraining, and after Medical Executive 
Committee unanimously adopted FRC recommendation 
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Salama v. Overlake Hosp. Med. Ctr., et. al. 

Reasons for FRC and MEC recommendations and second summary 
suspension: 
• Incomplete pre-operative work-up 
• Lack of planning 
• Poor operative skills 
• Lack of willingness to get needed help 
• Lack of ability to recognize and deal appropriately with complications 
• Lack of insight 
• Lack of judgment 
• Lack of credibility 
• Inability to appropriately manage rapidly deteriorating situation with hemorrhage 
• Problems not unique to liver surgery and evidence significant risk, imminent 

danger, for other surgical cases. 
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Temporary Suspensions 
December 27-

January 2 

Ongoing 
investigation of 

liver surgery 

January 2 

Dr. Gibson and Dr. 
Marshall meet with 

Dr. Salama to discuss 
the liver surgery. 

Temporary suspension 
of Dr. Salama’s liver 
surgery privileges. 

January 3 

Medical Executive 
Committee 
approves 

formation of 
Focused Review 

Committee.   

January 4 

Special Notice to 
Dr. Salama    

about the FRC. 

January 30 

FRC meets         
to review the 
liver surgery. 

February 1 

FRC Report 
recommends revoking 
Dr. Salama’s general 

surgery privileges 
pending retraining. 

February 7 

MEC Meeting 

MEC reviews FRC report 
and recommends revoking 

Dr. Salama’s general 
surgery privileges pending 

retraining.  

February 7 

Temporary 
suspension of   
Dr. Salama’s   

general surgery 
privileges. 

December 27 

Liver surgery 

February 9 

Special Notice to 
Dr. Salama of 

MEC’s 
Recommendation 
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Fair Hearing Process 
March 7 

Letter from Dr. 
Salama’s 
counsel 

requesting Fair 
Hearing. 

March 23 

Special Notice 
of April 26 

Hearing Date 

April 2 

  Dr. Salama, 
through counsel, 
objects to all four 

Fair Hearing 
Committee 
members. 

April 6 

Dr. Salama 
proposes 

proctoring for the 
retraining 

component. 

April 16 

Dr. Salama and 
OHMC jointly 
request hearing 

continuance. 

May 7 

MEC meeting 
to consider Dr. 

Salama’s 
proposed 
retraining. 

May 

Dr. Salama’s 
counsel states 

that he is 
unavailable for 

last two weeks of 
June and for two 

weeks in July. 

June 7 

Special Notice 
scheduling 

rehearing for 
July 12 

February 9 

Special Notice to 
Dr. Salama of 

MEC’s 
Recommendation 

(30 days to request 
Fair Hearing) 

June 16 
Dr. Salama, 

through counsel, 
objects to 5 of the 
6 newly proposed 

Fair Hearing 
Committee 
members.  

September 
24 

After 
completing 
retraining, 

Dr. Salama’s 
surgery 

privileges 
are 

reinstated. 

August 8 
Parties reach 
agreement on 

retraining. 
Dr. Salama 
withdraws    

Fair Hearing 
request.  

Hearing 
rescheduled 
to week of 
August 13 
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Salama v. Overlake Hosp. Med. Ctr., et. al. 

The Lawsuit 
• Plaintiff sued: 
 The hospital 
 The Chief of Staff and the Chief of Surgery who together 

issued the summary suspensions 
 The three physician members of the FRC who recommended 

revocation of surgery privileges pending retraining 
 The anesthesiologist for the liver surgery who gave evidence 

during the investigation and FRC meeting 
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Salama v. Overlake Hosp. Med. Ctr., et. al. 

The Lawsuit 
• Plaintiff alleged the following five claims against each of 

the seven defendants: 
 Tortious interference 
 Breach of contact (bylaws) 
 Negligent peer review 
 Defamation 
 RCW 7.71.030 
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Salama v. Overlake Hosp. Med. Ctr., et. al. 

Trial Court Rulings on Summary Judgment: 
• Dismissed all five claims against the three FRC members and the 

anesthesiologist on grounds of HCQIA immunity and for lack of evidence/as a 
matter of law 

• Dismissed all claims except the tortious interference claims against the Chief 
of Staff and the Chief of Surgery for lack of evidence/as a matter of law 

• Dismissed all claims except the tortious interference and breach of bylaws 
claim against the hospital 

• Ruled that jury would have to determine Chief of Staff’s, Chief of Surgery’s, 
and hospital’s entitlement to HCQIA and/or state law immunity, as well as 
plaintiff’s breach of bylaws claim against the hospital and tortious interference 
claims against the hospital, the Chief of Staff, and the Chief of Surgery 
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Salama v. Overlake Hosp. Med. Ctr., et. al. 

The Court’s Instructions to the Jury: 
• HCQIA immunity instructions placed burden on plaintiff to prove by 

preponderance of evidence that defendants failed to meet one or more of the 
four elements of HCQIA immunity 

• HCQIA immunity instructions placed burden on defendants to prove that they 
summarily suspended plaintiff’s privileges in the reasonable belief that the 
failure to take such action might result in imminent danger to the health of any 
individual 

• HCQIA immunity instructions made clear that the reasonableness of 
defendants’ beliefs and efforts to obtain the facts are to be measured 
objectively and that the jury was not to consider any facts not known or 
reasonably ascertainable at the time of the actions in determining such 
objective reasonableness 

• State law immunity instructions placed burden on defendants to prove good 
faith performance of professional review duties 
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Salama v. Overlake Hosp. Med. Ctr., et. al. 

The Jury’s Verdict: 
• As to all three defendants for both suspensions, plaintiff did not 

establish that they were not entitled to HCQIA immunity 
• As to the Chief of Staff and Chief of Surgery, they established an 

entitlement to state law immunity 
• As to the Hospital, it established an entitlement to state law 

immunity for the first suspension, but not the second 
• Plaintiff did not prove his breach of contract claim against the 

Hospital 
• Plaintiff did not prove his tortious interference claims against 

either the Chief of Staff, the Chief of Surgery, or the Hospital 



25 

Salama v. Overlake Hosp. Med. Ctr., et. al. 

Post-Trial Rulings: 
• Defendants are the prevailing parties under RCW 7.71.030 
• Defendants are also prevailing parties under HCQIA and, as to four of the seven 

defendants – the three FRC members and the anesthesiologist – plaintiff’s claims 
were brought unreasonably, frivolously, without foundation, and in bad faith 

• Under both RCW 7.71.030 and HCQIA, defendants are entitled to recover:  
 $202,065 for attorney fees incurred in developing the common factual core 
 $38,032 for attorney fees incurred in bringing defendants’ summary judgment 

motions 
 $37,607.74 for costs attributable to developing the common factual core and 

bringing defendants’ summary judgment motions 
 $23,942.50 for attorney fees incurred in bringing the motion for attorney fees 
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Enterprise Risk Management 

What is ERM? 
 Enterprise Risk Management is the company-wide, 

strategic process of assessing and responding to the 
collective risks that impact an organization’s ability to 
maximize stakeholder value 

What is the goal of ERM? 
 The goal of ERM is to help companies better understand 

the risks facing their organizations so that they can reduce 
exposure and loss and improve overall corporate 
stewardship, reputation, and shareholder value 
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Governing Boards Are Asking…  

 Has our organization identified all the critical risks it 
is exposed to? 

 Does our organization have effective controls in 
place to manage its critical risks? 

 Are risks greater/different now than 1, 2, or 5 years 
ago? 

 Are risks within acceptable limits? 
 How do we preserve resources when addressing 

risks? 
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Health Care Complexity Influences ERM  

 Complicated technology/technology obsolescence 

 Use of powerful drugs 
 Differing professional backgrounds 

 Unclear lines of authority 

 Highly variable physical settings 
 Diversity of patients, staff, physicians 

 Communication barriers 

 Time pressured environment 
 Medical professional liability expense 
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ERM in Health Care Organizations 

 Benefits to the healthcare organization 
 Promotes a top-down commitment to patient and 

employee safety 
 Encourages major strategic issue development 
 Measures performance objectives in an organizational, not 

departmental format 
 Quantifies success in financial as well as quality terms 
 Fosters proactive claims prevention and control systems 
 Provides alternatives for managing risk through better 

allocation of resources 
ACE Medical Risk Reporter, February 2006 
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“It is the ability to address risks across silos 
that puts the “E” in ERM, or enterprise risk 
management.  ERM does not have to be 
massive or awe-inspiring and it does not have 
to rival a mission to Mars.  It should, however, 
never induce narcolepsy.” 

Beaumont Vance, 
National Underwriter, May 2005 
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In ERM, A Risk Must Be: 

 Definable 

 Measurable 

 Observable 
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Traditional 
Risk 

Management 

ERM 

Down-Side of Risk 

Up-Side of Risk 
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Benefits of Enterprise Risk Management 

 ERM allows the organization to step back from the 
minutia of risks and take a global or strategic 
perspective.  This new top-down view should result in: 

 A strategic, organizational framework for managing risk 
 Understanding relationships (correlations) between risks 
 Efficient and effective treatment of risk 
 Risk prioritization 
 Ability to understand and assess future risks 
 A common risk taxonomy 



WHCRMS--June 11, 2010 10 

Categorizing Types of Risk 

 Fortuitous or Pure Risks 
 Can only have negative implications for the 

organization 
 Example: Medical malpractice 

 Speculative Risks 
 Can have positive or negative implications for the 

organization 
 Example: Expanding into a new service line of 

business 
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ERM Process 

 Risk Scoring--a score or rank for each risk, 
generally using a ranking system based upon 
frequency, severity and time to impact 

 Risk Mapping--a graphical depiction of the 
prioritized risks for an organization--can only occur 
after the risks have been identified and scored 
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Operational 

Human Capital Financial 

Legal/ 
Regulatory Technology 

Enterprise Risk Management 
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Operational Risks 

 Risks related to the business operation that results 
from inadequate or failed internal processes, people 
or systems (medical professional liability) 
 Information systems 
 Quality initiatives 

 P4P 
 Variability 

 Adverse event management 
 Credentialing and staffing 

 Medication errors 
 Transparency 
 Documentation 
 Chain of command 
 Disclosure 
 Patient safety 
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Financial Risk 

 Risks that affect the profitability, cash position, access 
to capital or external financial ratings through 
business relationships or the timing and recognition of 
revenue and expenses 
 Capital structure 

 Credit and interest rate fluctuations 

 Foreign exchange 

 Growth in programs and facilities 

 Capital equipment 

 Corporate compliance (fraud and 
abuse) 

 Billing and collection 

 Capitation contracts 

 Days of cash on hand 

 Accounts receivable 

 MSP 

 “Never Events” 
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Human Capital Risk 

 An explosive area of exposure in today’s tight labor 
market including employee selection, retention and 
turnover, absenteeism, and compensation 
 Environmental 

- Wrongful termination 
- Sexual harassment 
- Discrimination 
- Morale 
- Diversity 
- Fatigue 
- Appropriate staffing 
- Safety/ergonomics 

 Hiring practices 
- Competency 
- Literacy 
- Criminal background checks 
- Substance abuse 
- Employee handbook 
- Orientation and continuing 
 education 

 Breach of contract 
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Human Capital Risk (Continued) 

 Management and supervisory training and practices 
 Absence and productivity management 

 Workers’ compensation 

 Job descriptions 
 Policies and procedures 
 Infection control 
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Strategic Risks 

 Brand and reputational risks and risks associated 
with business strategy, failure to adopt to changing 
health care environment, changing customer 
priorities and competition 
 Managed care relationships 

 Antitrust 

 Conflict of interest 

 Marketing and sales 

 Advertising 

 Insurance coverage 

 Media relations 

 Business ventures 

 M&A&D 

 Contract administration 
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Legal and Regulatory Risk 

 Incorporates risks arising out of licensure, 
accreditation, product liability, management liability, 
as well as issues related to intellectual property 
 Statutes, standards and 

regulations 
- EMTALA 
- NPDB 
- HIPAA 

 JC and licensure 

 CMS/DHHS/OIG 

 Hazardous waste disposal 

 Integrity programs 

 Third party reports 

 External reviews 

 Stark I and II safe harbors 

 Private inurement 
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Technology 

 CPOE 

 EMR 

 EHR 

 RFID 

 Bar Coding 

 Robotics 

 Simulation 

 Telehealth 
- PACs 
- Teleradiology 

 eICU 
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Natural/Hazard Risks 

 Risks attributable to physical loss of assets or a 
reduction in their value.  Traditionally insurable risk 
related to natural hazards and business interruption 
 Facility management 

 Plant age 

 Parking (lighting, location, 
security) 

 Valuables 

 Construction/renovation 

 Earthquakes 

 Windstorms 

 Tornadoes 
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Getting Started 

 Identify and engage an executive level champion 
in the ERM concept 

 Compile and share resource lists, reference 
materials, subject matter experts 

 Initiate/facilitate ERM program development task 
force or committee 

 Review strategic plan for organization 

 Review (ERM) risk identification tools 
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Initial Activities . . . Phase One 

 Define ERM for your organization--consider risk 
appetite, culture, mission, values, and vision 
 Enterprise risk management is an enterprise-wide 

process designed to identify potential events that may 
affect the entity, determine the enterprise’s appetite 
for risk and manage the event risk according to 
enterprise objectives  

 Identify strategic planning, department goals and 
objectives planning, and budget submission 
dates for next 2 years 
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 Identify potential members of the ERM committee 

 Identify process for risk identification at 
management level 

 Develop a timeline for project 

Initial Activities . . . Phase One (Continued) 
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 Agree upon the risk identification process and 
questions -- 
 Will you have prompts? 
 Will you use a consultant? 
 Will the process be personal interviews or on-line? 

 How will you prioritize the risk? 

 What will you do with results? 

Initial Activities . . . Phase Two 
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Developing the Timeline . . . 

 Strategic planning cycle 

 Budget cycle 

 Board meetings 

 Senior management meetings 

 Department director meetings 

 Goals and objectives setting 
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Implementation Activities 

 ERM committee 

 Annual review and update of plan and risk 
identification 

 Incorporate and integrate into culture strategic 
planning, performance reviews, budget cycle, new 
business development, goal setting, risk 
identification process 
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Implementation Activities (Continued) 

 Pull out the original questions--How can you 
demonstrate/show evidence of an ERM program 
today? 

 What metrics will you use for the prioritized risk?  
Who is accountable for the risk mitigation 
strategy?  Who/how/when are the metrics 
reported to senior management? 
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Lessons Learned 

 Need a clearly defined vision of the role ERM plays in 
the business--the earlier the better! 

 A clear “risk framework”--identification, assessment, 
evaluation and monitoring 

 Top-down support for ERM program--but also bottom-up 
participation and involvement in risk identification and 
assessment 

 Knowledge of organizational culture and process for 
implementing new initiatives and programs 
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Lessons Learned (Continued) 

 Emphasize enabling, not obstructing 

 Know the audience 

 Identify key stakeholders early in the process--
educate, report, inform routinely 

 Keep it simple! 

 Avoid unnecessary complexity and use of 
acronyms/jargon 
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Lessons Learned (Continued) 

 Risk domains/categories should not limit risk 
identification! 

 Obtain an “ERM mandate” from senior management 
early in the process--all risks that impact the 
organization matter and should be prioritized and 
evaluated 

 Consider developing one risk/reward scenario 
(privacy liability/cyber risk) and use a risk analysis 
tool (FMEA) to demonstrate the ERM process 
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Questions 

? 
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Case 
Study 
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