
12:00-1:00 Lunch and informal networking 

1:00-2:00  Transitioning Your Healthcare 
Organization to a New Business Model 

  Erik Rasmussen  
Senior Vice President & General Counsel  
MultiCare Health System 

2:00-3:00  Disclosure-A Decade Later: Recent 
Developments and Future Directions  

  Thomas Gallagher, M.D.
  University of Washington School of Medicine  

3:00-3:15  Break

3:15-4:15 Case Law Update  
  Mary Spillane  

Williams Kastner, PLLC

4:15-4:30 Wrap Up and Adjourn
  David Stallings, MHA, CPHQ, DFASHRM
  President, WHCRMS

8:00-8:30 Registration Sign In and Breakfast

8:30-8:45 Welcome and Introduction
  David Stallings, MHA, CPHQ, DFASHRM
  President, WHCRMS
 
8:45-10:15  Angry and Disruptive Health Care 

Professionals: Causes & Remedies 
  Wallace Wilkins, PhD  

Success@Take-Risks.com

10:15-10:30 Break
                      
10:30-11:30 The Virginia Mason Production System 

and it’s Impact on Risk Management and 
Patient Safety 

  Dahlia Liao 
Risk Management & Patient Safety  
Virginia Mason Medical Center

 
11:30-12:00  Legislative Update 
  Dianne Garcia  

Chair, WHCRMS Legislative Committee
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The World is Changing 
 
 

http://www.aha.org/aha/issues/Health-Reform/reform-moving-forward.html
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And … Are You Ready?  
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Our Realities: Federal Government 

• The U.S. national debt stands at $14.3 trillion – 
and continues to grow at $4.07 billion per day.  
 

• To help save $470 - $480 billion over the next 12 
years, government reimbursement payment 
reforms have been proposed.  
 

• We will be paid differently for our care …  
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Our Reality:  
Washington State’s $5.1 Billion Deficit 

• Legislature had a “cuts only” approach - - 
including Basic Health, Apple Health for Kids 
and hospital rates. 

• The impact on us:  
– Increased demand for charity care. 

– Sicker patients with no coverage. 

– Children and adult patients will seek primary care via Urgent 
Care clinics or EDs.  

– For the 2011-2013 biennium, the estimated loss to 
MultiCare will be $46.3 million; $11.3 million in 2011.  
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The Messy Transition …    
Changed Care Model 
New Business Model 

“We are rethinking what it means to be great in 
medicine, as institutions and as individuals.  We have 
to figure out how to function in organizations rather 

than as autonomous clinicians.”  
 

– Dr. Atul Gawande 

“The year 2011 is the beginning of one of the most 
exciting periods in health care in more than 50 years. 

The challenges are immense, but the opportunities are 
remarkable.” 

 
– Kaufman, Grube, Fuller, “Preparing for Reinvention,” Trustee, January 2011 
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Current State to Future State 
 FROM … 

 
TO … 

Care  
Model 

 Sick Care 
 

 “Health” Care 

 Siloed Care  Integrated Care 
 Team-based 

Care 
Business  
Model 

 Volume 
 

 Value 

 Market 
Boundaries 

 Beyond All 
Borders 
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From Sick Care …                                             
to “Health” Care 

 Community-based population health management 

 Less about traditional facility settings; more new 
points of care  

 Less about organ-based care; more individualized 
treatment of the whole person 

 Less about “patients;” more co-creators of health  
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From Siloed Care …   
                         to Integrated Care 

 Accountability for patient outcomes 

 Integrated care networks 

 Hospitals and physicians interdependent 

 Teams of providers co-managing and coordinating 
care 

 Management of patient health across care-delivery 
settings 

 Standard protocols for most care delivery  
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From Volume …                                            
 to Value 

 Less about fee-for-service rewards for volume of 
services, high occupancy, hospital admissions, and 
specialized services 

 Value-based purchasing 

 Rewards for community-based quality, reduced 
costs, and health outcomes 
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From Market Boundaries …                                             
to Beyond All Borders 

 Low income/ uninsured are the new market areas 
for payers 

 Larger, horizontally scaled provider organizations 

 Open access via telemedicine and other mobile 
health technologies 

 New industry participants and competitors 
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Competencies Critical for Success 

 Clinical Transformation 

 Patient-Centered Care 
Distribution 

 Physician Integration 
and Alignment 

 Information Services 
Sophistication 

 Financial Capacity 
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Clinical Transformation 

Create redesigned care models that are patient-
focused, team-based, data-driven, and 
physician-led and drive care quality and 
efficiency 

Use of care-coordination tools and processes by 
an empowered and integrated workforce to meet 
performance goals that are measured and 
reported regularly 
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Patient-Centered Care 
Distribution 

 Create a system of care that is consumer-driven and 
collaborative and focuses on being service, quality, and 
cost conscious 

 A care-distribution system that has accessible primary 
care, easy access (both physically and through referrals) 
across the care continuum, and is based on 
contemporary facilities and equipment with minimal 
clinical-service duplication across the system 

 “Retail” marketing and capability to leverage distinctive 
care offerings and understand how different consumer 
segments make care decisions 
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Physician Integration and Alignment 

Create a highly aligned medical staff, 
characterized by shared goals, outcome-based 
contractual arrangements, collaborative planning 
and adequate representation in organizational 
governance 

Provider integration, whether through alignment, 
affiliation, or employment, builds on and supports 
the coordination of care across the entire 
continuum 
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Information Services 
Sophistication 

Create an enterprise-wide IT platform that 
supports clinical and business decision-making, 
information management and utilization, and 
access by all stakeholders (providers, patients, 
administration) to proper treatment and strategic 
decision-making 

Leverage the IT platform to promote 
connectedness and improve outcomes, 
efficiency, and overall care delivery 
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Financial Capacity 
 Create and support the necessary infrastructure and skills to 

manage financial sustainability 

 Strong appeal to capital markets through sustained strength in 
operations, revenue growth, profitability, liquidity and the balance 
sheet 

 Maintaining strong relationships with payers and having the ability 
to negotiate support for “new-era” contract terms and 
mechanisms, as well as influence product design 

 A right-sized, organization-wide cost structure highlighted by 
appropriate levels of staffing, capital spending and supply chain 
costs, continuously reviewed based on comparative peer-group 
studies and benchmarks 



MULTICARE'S SHARED VALUES | Respect | Integrity | Stewardship | Excellence | Collaboration | Kindness 17 

Key learning: organizations typically encounter similar pitfalls in their 
transformational journey to achieving performance AND health 

The urgent drives the profoundly important out of sight 

Apparent consensus fades when challenged 

Programs go after doing the same thing differently rather than 
emphasizing doing different things 

Initiatives are created independently rather than complementarily 

Planning takes the place of piloting and experimentation 

Common pitfalls 
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Are You Ready?  
The Times, They Are A-Changing 



 WHCRMS  
27th Annual Risk Management Conference 

June 3, 2011 
  Washington State Legislative Update  

 Dianne Garcia  
Thanks to:  Rhonda Perna, Terry Nichols, 

Sharon Hall, Micah Balasbos, Chris Keay, 
Janet Hirsch,  and WSHA 
 

   



How to find the status of a Bill 

• You may search by bill number or by a key 
word 

• http://apps.leg.wa.gov/billinfo/default.aspx 
• Remember that once the bill is codified and 

interpreted by the administrative agency as 
part of the rule making process some terms 
may be clarified or meanings be a little 
different than you originally thought so always 
double-check the statute 

http://apps.leg.wa.gov/billinfo/default.aspx


AN ACT Relating to Administration of Drugs by Health Care 
Assistants; Amending RCW 18.135.130; and Creating a New Section 

• 1304 
• Clarifies that only Category C or E HCAs may 

administer OTC and Legend drugs  
• HCAs Required to Demonstrate Initial and 

Ongoing Competency  
• New Section Requires DOH to Adopt Any Rules 

Necessary for Implementation 
• Facility is Responsible for Submitting List of 

Certified HCA’s to the DOH. 
• Effective 7/22/11 

 



 
Improving Health Care in the State Using Evidence-

Based Care 

 • 1311 
• Establishes a Collaborative of 20 

representatives from Public/Private 
Healthcare to ID and Review Services With 
High Variation and High Utilization 

• Collaborative May Study Up to Three Services 
per year 

• is Charged With Identifying  Evidence Based 
Practices and Implementation Strategies  



Improving Health Care in the State Using Evidence-
Based Care 

• Health Care Authority Administrator Reviews 
and if Endorsed, All State Purchased Health 
Care Programs Must Implement by Jan. 1, 
2012 

• Bill Provides Exemption From State Antitrust 
Laws and Immunity From Federal Antitrust 
laws through State Action Doctrine 

• Effective July 22, 2011 



 
 AN ACT Relating to providing greater transparency to the health  

professions disciplinary process; and adding a new section to chapter 
3 18.130 RCW 

• 1304 
• Affords a Complainant in a Disciplinary 

Proceeding Opportunity to Supplement or 
Amend Complaint 

• Upon completion of Investigation, License 
Holder or Complainant is Provided a Copy of 
the File, Excluding Certain Confidential or 
Privileged Information 



 
Bill 1304 (cont) 

 AN ACT Relating to providing greater transparency to the 
health  professions disciplinary process…. 

• Prior to Final Decision, Complainant is 
Permitted to Submit Oral or Written Impact 
Statement 

• Disciplining Authority is Required to Inform 
the Complainant of Final Disposition 

• If Complaint is Closed Prior to Issuing a 
Statement of Charges of Allegations, 
Complainant is  Permitted 30 Days to Supply 
New Information 



Bill 1304 (cont)  
 AN ACT Relating to providing greater transparency to the 

health  professions disciplinary process…. 

• New Information Must be Limited to the 
Original Complaint 

• License Holder Must be Notified Within 30 
Days and is Permitted 30 Days to Respond 

• Final Decision Must be Communicated to 
Complainant and License Holder in Writing 

• Effective July 22, 2011 



Unclaimed Remains 

• 1069 
• Coroner or ME may establish a preferred 

funeral home; if none established then 
• Funeral homes are to receive remains on a 

rotating basis 



Child fatality Review 

• 1105 
• Coroners report to be available to fatality 

review team 
• Final report publicly available but limits its use 

in civil proceedings and acknowledges 
confidentiality of some information; limits 
ability to interview team members 

• Report may be used in administrative licensing 
proceedings  

 
 



Naturopathy Board 

• 1181 
• Housekeeping amendments regarding the 

scope of authority of the Naturopathy board 



Billing for Anatomic Pathology 
Services 

• 1190 
• Unless billing a referring lab: 
• The physician may only bill for services s/he 

has personally delivered 



Oversight of LTC (specifically 
ownership of AFH) 

• 1277 
• Limiting scope of ownership 



Prohibiting Mandatory Overtime 

• 1290 
• Extending prohibitions on mandatory 

overtime to facilities run by the state of 
Washington 



Insurance Commissioner Authority 

• 1303 
• Amending authority to approve rates for 

certain types of insurance products 



Employment of MDs and PA’s 
 by a Nursing Home 

• 1315 
• Prohibits the Nursing Home from interfering 

with the physician’s or PA’s professional 
judgment 

• Prohibits extending services to those who are 
not patients of the NH  



 Pharmacy Tech 

• 1353 
• Establishing Board authority to require 

continuing education for pharmacy 
technicians 



Testing for Blood Borne Pathogens 
including but not limited to STDs 

• 1454 
• Reiterates confidentiality of those ordering 

the tests  and the confidentiality of those who 
are tested (and of the results) 

• Lists circumstances under which information is 
to be disclosed 

• Expands scope of testing which may be 
ordered 



Board of Health 

• 1488 
• Technical amendments of scope of Board’s 

responsibility and  
• Requiring mobile home park regulations to be 

enforced by municipalities, counties  



Standards for Elder Referral 
Services 

• 1494 
• Includes vulnerable adults 
• Requiring insurance 
• Prohibiting exclusive arrangements 
• Agencies are mandated abuse reporters 
• Requiring records of referrals 
• Requiring detailed disclosure statements 
• Excludes home care, hospice, MSW services  



Referral agencies (cont) 

• Requiring record-keeping 
• Authorizing additional uniform regulations 
• Requiring agency check licensing websites of 

facilities and care providers 
• Requiring current background checks  
• Consumer Protection Act applies 
• There’s some ambiguous language in this bill 

that undoubtedly require clarification 
 



Licensing of Surgery Centers 

• 1575 Clarifying scope and definitions 
• An ambulatory surgical facility includes one or 

more surgical suites that are adjacent to and 
within the same building as, but not in, the 
office of a practitioner in an individual or 
group practice, if the primary purpose of the 
one or more surgical suites is to provide 
specialty or multispecialty outpatient surgical 
services, irrespective of the type of anesthesia 



Surgery suites (cont) 

• An ambulatory surgical facility that is adjacent 
to and within the same building as the office 
of a practitioner in an individual or group 
practice may include a surgical suite that 
shares a reception area, restroom, waiting 
room, or wall with the office of the 
practitioner in an individual or group practice. 
 



Traumatic Brain Injury Strategic 
Partnership 

• 1614 
• Establishes an advisory council of experts 
• Establishes a funding mechanism 



Respiratory Care Practitioners 

• 1640 
• Expands the scope of those who may 

supervise Respiratory Care Practitioners 
 



Domestic Partners 

• 1649 
• Family law provisions (including dissolution) 

do apply to domestic partnerships 



Unauthorized Insurance 

• 1694 
• Duties of surplus lines brokers including duty 

to collect and to remit taxes 
• Clarifies responsibility for insurance carried by 

out of state corporations doing business in 
Washington state  
 



Workers compensation: Vocational 
Rehab and Return to Work Offers 

by Employers  
• 1726 
• Defines, establishes criteria for eligibility for 

vocational rehab 
• Establishes criteria for valid return to work 

offers by employers 
 



Immunization Exemption 
Documentation changes 

• Immunization Exemption Legislation (ESB 
5005) 
Parent must show information of risks, 
benefits received from a HC provider before 
opting out of vaccination requirements.   

• Beginning July 22, 2011 health care provider 
does not need to sign the form [if] parents are 
members of a religious group that refuses  
medical care to a child.   



Wound Care Management in OT 

• 5018 
• Defining scope of practice  
• Defining Debridement and administration of 

topical medications 



Cancer Registry 

• 5149 
• Registry shall collect information about 

occupations of individuals in registry 



Expanding Definitions of 
Abandonment and Financial Abuse 

of Vulnerable Adults  
• 5042 
• Including ability to work with the tribes 



Handling Hazardous Drugs 
including Antineoplastics 

• 5594 
• L&I to regulate by rule 



Reducing LTC beds by expanding 
services to “non [licensed bed] 

residents  
• 5708 
• Facility may unlicense beds but still provide 

limited services to “boarders” in these beds – 
such as fall services 

• Establishing panel to collaborate in reducing 
number of state LTC beds  



L&I to establish minimum 
standards for Occupational 

 Medicine  Providers 

• 5801 
• And shall develop best practice treatment 

guidelines with input from providers  
 



Medical Marijuana 

• H.R. 1983: rescheduling of marijuana and for 
the medical use of marijuana in accordance 
with the laws of the various States. Introduced 
May 25, 2011  

• H.R. 1985: amends tax code to allow 
deductions for expenses related to trade or 
business of selling marijuana for patients for 
medical purposes pursuant to State law. 
Introduced May 25, 2011 

http://www.govtrack.us/congress/bill.xpd?bill=h112-1983
http://www.govtrack.us/congress/bill.xpd?bill=h112-1983
http://www.govtrack.us/congress/bill.xpd?bill=h112-1983
http://www.govtrack.us/congress/bill.xpd?bill=h112-1985
http://www.govtrack.us/congress/bill.xpd?bill=h112-1985
http://www.govtrack.us/congress/bill.xpd?bill=h112-1985
http://www.govtrack.us/congress/bill.xpd?bill=h112-1985


Regulatory Changes to Watch 

• ESHB 2876 (2010) requiring uniform rule-
setting about pain management 

• Rules to be effective 6/2011 
• Resources:  

http://www.doh.wa.gov/hsqa/professions/pai
nmanagement/resources.htm 
 

http://www.doh.wa.gov/hsqa/professions/painmanagement/resources.htm
http://www.doh.wa.gov/hsqa/professions/painmanagement/resources.htm


Federal Med Mal Reform 

• http://www.govtrack.us/congress/legislation.x
pd 
 

http://www.govtrack.us/congress/legislation.xpd
http://www.govtrack.us/congress/legislation.xpd


Federal Med Mal reform 

• S. 1099: A bill to improve patient access to 
health care services and provide improved 
medical care by reducing the excessive burden 
the liability system places on the health care 
delivery system. Introduced May 26, 2011 
 

• Currently in committee…. 

http://www.govtrack.us/congress/bill.xpd?bill=s112-1099
http://www.govtrack.us/congress/bill.xpd?bill=s112-1099
http://www.govtrack.us/congress/bill.xpd?bill=s112-1099
http://www.govtrack.us/congress/bill.xpd?bill=s112-1099
http://www.govtrack.us/congress/bill.xpd?bill=s112-1099


Disclosure--A Decade Later 
 Recent Developments and Future Directions 

Thomas H. Gallagher, MD 
University of Washington  

School of Medicine 



Key Recent Disclosure 
Developments 
 Research 
◦ Quality of actual disclosures 
◦ Specialty-specific considerations 
◦ Disclosure of other healthcare workers’ errors 
◦ Disclosure-and-offer programs 

 Practice 
◦ Disclosure as team sport 
◦ Disclosure coaching 
◦ Support for healthcare workers 
◦ Disclosure is more than words 

 State-wide demonstrations project 





 COPIC 
 3Rs program for disclosure and 

compensation, 2007-2009 
◦ 837 Events 
◦ 445 patient surveys (55% response rate) 
◦ 705 physician surveys (84% response rate) 

Quality of Actual Disclosures 



Patient 
Assessment 

Physician 
Assessment 

Extremely serious (I might have 
died) 

31% 7% 

Very Serious (permanent injury) 25% 25% 
Somewhat serious (injury that 
resolved) 

28% 61% 

Not at all serious 3% 6% 

Event Severity 



Quality of Disclosure 



Skill Agree 

The physician provided a sincere apology to me for this event  66% 

The physician had good listening skills 64% 

The physician was truthful when explaining the event to me 63% 

The physician explained the event using terms I could understand 62% 

I trust this physician’s clinical competence 59% 

The physician told me as much information as I wanted to know about the event 54% 

The physician told me why the event happened 50% 

The physician told me whether or not the event was preventable, i.e., known complication 44% 

The physician assured me that steps would be taken to prevent similar events from happening 
again 

37% 

Patient Rating of Disclosure Skills 



Specialty-specific challenges 

 Radiology/pathology 
◦ Regularly put opinions in writing 
◦ No relationship with patient 
◦ Disclosure often occurs through treating 

physician 

 OB/Birth injury 
◦ “Disclosure on steroids” 

 Oncology/delayed diagnosis 
◦ Benevolent deception? 



Greenwall project overview 

 Empiric research 
 ACP survey 
 Key informant interviews 
 Focus groups 

◦ Related research 
 Focus groups with OB, peds, pathology, cancer 

providers; survey of radiologists,  ABIM/ACP survey  



What’s different when it’s someone 
else’s error? 
 Uncertainty about what happened 
 Strong beliefs about “tattling”, norms 

around “collegial” behavior, power issues 
 Two awkward conversations 
◦ Talk about event with responsible colleague? 
◦ Talk about event with patient? 

 Lack of clarity about accountability for 
disclosure 



 ACP membership survey, fall 2007 
◦ Responses received from 900 practicing 

internists 

 46% reported talking with a patient about 
another healthcare workers’ error in the 
last year 

 57% did not know what to say when 
telling patients about another healthcare 
workers’ error 

Is this a common problem? 



What happens currently? 

 When faced with another healthcare 
workers’ error, most providers 
◦ Envision the “shoe being on the other foot” 
◦ Hesitate to discuss event with the involved 

provider, especially when at outside institution 
◦ Worry that reporting event to institution 

could trigger punitive, unpredictable cascade 
◦ Are reluctant to tell the patient 
 If event mentioned at all, vague language used and 

patient left to “connect the dots” 



I wasn’t there 

 Medical record, perceptions of what 
happened often incomplete, sometimes 
misleading or totally wrong 

 Retrospectoscope 
 Epistemic bias in medicine—don’t believe 

things we did not do or see first hand 
 Recognition that disclosure of incorrect 

information can do more harm than no 
disclosure at all 



Step forward or stay on sidelines? 

 What are my responsibilities for 
◦ Figuring out what happened? 
◦ Sharing my concerns with the involved 

provider? 
◦ Sharing my concerns with the institution, 

outside regulatory bodies? 
◦ Ensuring patient is informed about what 

happened 
 Make sure they understand that event in question 

was due to error? 



Talking with colleague about 
potential error they have made 
 Event placed in context of our beliefs 

about colleague’s general competence  
 Lack of confidence in communication skill 

for raising error concern with colleague 
◦ Fear that conversation will be taken 

personally 
◦ Especially with colleagues we don’t know 

 Chart is used to avoid talking 



Disclosure to the patient: What are 
we trying to accomplish? 
 Help patients make informed decisions? 
◦ Allow patient to avoid future harm 
 Prevent harmful misconceptions 
 Stop inappropriate therapy 
 Switch to more competent provider 

◦ Facilitate compensation? 

 Truth-telling for its own sake 
◦ Maintaining trusting patient-provider 

relationship 

 
 
 



Water under the bridge 

 Provider assuming care should “pick up 
the ball and move it forward,” not focus 
with patient on quality of preceding care 
◦ Belief is especially prevalent around errors 

involving delayed diagnosis of cancer 
◦ Benevolent deception 
 Yet providers all report they would want to be told 

about delayed diagnosis if they were patient 



Getting thrown under the bus – 
When a patient is told 
 Sometimes inadvertent, reflects poor 

choice of words 
 In other circumstances reflects feelings of 

competitiveness, insecurity, power 
◦ I would not have made this mistake 
◦ I don’t want to envision myself having made 

this mistake 
 



What would help? 

 Clarity about professional expectations, 
roles, obligations in this situations 

 Increased institutional involvement 
◦ Non-punitive QI processes 
◦ Mechanisms to support disclosure, resolve 

disclosure disagreements  

 Communication skills training 
 Better mechanisms for handling QI 

concerns across institutions 



There’s no easy way I can tell you this –  
so I’m sending you to somebody who can… 



• Goal: Reimburse out-of-pocket expenses 
for non-fatal adverse outcomes due to 
medical care without determination of 
negligence 

• Examples: COPIC Insurance, West Virginia 
Mutual Insurance Co., ProMutual Group 

Reimbursement 
model 

• Goal: Expedite settlement of incidents 
involving substandard care 

• Examples: University of Michigan Health 
System, University of Illinois at Chicago, 
Stanford University Medical Indemnity Trust 

Early settlement 
model 
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Disclosure-and-Offer Program 
Models 



• Sponsor: The Robert Wood Johnson Foundation’s 
Investigator Awards in Health Policy Research program 

• Project team: Michelle Mello, Thomas Gallagher, MD, 
Carolyn Prouty, Ben Dunlap  

• Part of a larger project examining the role of 
transparency in responding justly to medical injuries 

• Disclosure-and-offer (D&O) program study has 2 
phases: 
–Phase I: Program design and operation 
–Phase II: Evaluation of program outcomes 

22 

Harvard / University of Washington 
Study 



• 6 sites (3 Early Settlement, 3 Reimbursement) 

• 48 semi-structured interviews with: 
– Program administrators 
– Frontline risk managers and claims managers 
– Senior institutional officials (e.g., general counsel) 
– Physicians who had taken a case through the program 

• Study aim: To understand the design, major 
operational challenges, and perceived benefits and 
limitations of each program model 

23 

Phase I Key Informant Interviews 



Conviction that it was “the right thing to do” 

Adverse liability environment 

 Strong champion(s)  

Trusting relationship between insurer and insureds 

Ability to point to early experience of others 

 Investment in educating physicians about the value of 

the approach 

 
24 

Key Success Factors: Program 
Launch 



 Talented administrators 

 Support from clinical leadership 

 Existing culture of disclosure 

 Early reporting of incidents 

 Flexibility of approach 

 Speed of resolutions 

 “Seamless” experience for physicians and 
patients 25 

Key Success Factors:  
Program Operation 



• Speed vs. thoroughness of investigation 

• Completeness and timeliness of incident reporting 

• Physician education and enrollment 

• Coordination with providers with separate insurance 

• Combating the perception of taking advantage of 
patients 

• Whether to hold the line in cases where settlement 
seems expedient, but not just 

• Integration with patient safety activities 

 26 

Challenges Encountered 



• Not a tough sell once you get them in the 
room 

• Appreciate disclosure coaching 
• Wary of institution settling out from under 

them 
• Fearful of NPDB reporting 
• Most physicians had very positive experiences 

overall 
– Many maintained relationship with patient/family 
– Some would prefer to take their chances 

27 

Physician Responses and 
Experiences 



Work to get physician buy-in. 

• “It is important to spend the time getting the buy-in 
with the physicians, so that they understand the 
program and they feel comfortable with it” 

• “I think we’re dealing with a generational type change 
and all of this will be accepted as the norm maybe in the 
next generation of physicians, but it was a hard 
transition for a lot of older physicians who have been 
schooled to be non-communicative when there is a bad 
outcome. And watching many of the physicians make 
that transition has been gratifying.”  
 

28 

Advice for Other Institutions 



“ There’s institutional support when bad things 
happen on all levels. They know we have 
them covered on the financial side. They also 
know that we’ll have them covered even on 
the emotional side. … They’ve lived in an 
environment that’s so toxic, where 
[everyone says], don’t talk to patients and 
families. I think most of them want to do the 
right thing. … They’re kind of amazed that 
they’re in an atmosphere where they are 
fully supported to be able to do that.”  
 

29 

Concluding Thoughts 



  “There are a number of cases [we won] where even I 
walked away saying, ‘You know, we never should have 
gotten to that point.’  You see these poor plaintiffs who 
don’t understand it.  I can think of a couple of cases 
where the verdict comes in and they just sit there 
stunned.  ‘How could this happen?’  They walk away from 
it thinking not only that medicine failed them, but the 
legal system failed them, too, because they believed they 
had a case.  And so they never learn that maybe they 
didn’t have a case…  I still look at those saying, ‘We’re 
not doing society a good service if we don’t at least try 
and do something alternative.’” 

30 

Concluding Thoughts 



Role of Compensation in Disclosure 
Process 



Developments in disclosure practice 

 Disclosure as team sport 
 Disclosure coaching, just-in-time 

education 
 Support for providers 



Attendings 

Your job satisfaction 42% 

Your confidence in your ability 
as a physician 47% 

Your professional reputation 13% 

Your anxiety about future 
errors 61% 

Your ability to sleep 40% 

The “Second Victim” 
Have errors in your practice negatively impacted your life? 



www.mitss.org 

http://www.mitss.org/


Communication to Prevent and 
Respond to Medical Injuries: 
WA State Collaborative 
Thomas H. Gallagher, MD 
University of Washington 
Principal Investigator 



 To create a multi-stakeholder collaborative across 
Washington State to enhance communication to 
prevent and respond to medical injuries.   

 To implement intensive communication training to 
prevent and respond to medical injuries at 10 partner 
healthcare institutions. 

 To develop and evaluate a collaborative approach to 
adverse event analysis, disclosure, and compensation 
between 5 of these 10 partner healthcare institutions 
and Physicians Insurance. 

 To disseminate the communication training statewide 
via interactive e-learning modules and assess its 
impact on patient safety and malpractice liability. 
 

Project goals 



Project Overview from Proposal 



 Patient Advocacy through Communication and 
Transparency 

 Housed at Foundation for Healthcare Quality 
 Membership 
◦ All relevant stakeholder organizations (WSMA, 

WSHA, WSNA, WSAJ, WSPA, Washington Healthcare 
Forum, Puget Sound Health Alliance) 
◦ All major state hospitals/healthcare 

organizations/provider groups 
◦ State government (Department of Health, Governor’s 

office) 
◦ Patient advocacy groups 
 

Health-PACT 



 Platform for stakeholders to forward shared 
interests around communication and 
transparency, with a focus on patient 
advocacy.   

 Clearing house for resources/best practices 
 Voice for the public to enhance patient 

advocacy around communication and 
transparency in healthcare.   

 Mechanism for accomplishing specific 
projects 

Health-PACT Goals 



Governor Gregoire Sen. Murray Sen. Cantwell 

WSMA WSNA 
 

WSPA 
 

WSHA Washington Healthcare 
Forum 

Washington State 
Association for Justice 

Washington State 
Department of Health 

Washington Center for 
Nursing 

Foundation for Healthcare 
Quality 

Patient advocacy 
organizations 

?others? 

Key Stakeholders 



 

Participating Healthcare 
Organizations 



 Oriented towards physicians, nurses, pharmacists 
 Different training options 
◦ Train-the-trainer 
◦ Target training to specific clinical areas 
◦ Disclosure coach training 

 Training content customized to needs of each 
organization 

 Different training modalities 
◦ In-person training 
◦ E-learning 
◦ Just-in-time 

 Total training time: approximately 4 hours per 
participant 
 

Communication Training Overview 



Washington DRP Pilot Program 
 Motivating question: Will the Early Settlement 

Model work outside self-insured setting? 

 Our proposed program will involve 
collaboration between Physicians Insurance 
insured physicians and 5 partner organizations 
on: 
◦ Event investigation 
◦ Disclosure to patient 
◦ Offer of compensation, when appropriate 



 Process seen as 
◦ Trustworthy, especially for physicians 
◦ Voluntary 
◦ Efficient 

 Collaborative efforts protected as part of 
partners’ QI process 

 Study Events (SE): Unanticipated outcome 
of care that involves or may involve harm 
to the patient. 
 

DRP Process: Key Features 



Patient / Family 
Communication 

Joint Approach 
to Resolution 

Expedited 
Expert 
Review 
Process 
(EERP) 

Disclosure and Resolution Process (DRP) 

Physicians 
Insurance 

Facility 
Insurer 

Other 
Insurer 

Action by  
Facility 

Risk Manager 

Study 
Event   
(SE) 

•Care team responds to immediate 
patient needs and provides 
information then known 

•Involved staff reports SE within 12 
hours to Risk Manager 

•Initiates QI investigation and 
support services for patient, family 
and health care team 

•Contacts other Partners to explain 
SE and steps taken and initiates 
collaboration Partners collaborate on 

approach to evaluation and 
resolution 

Partners and involved providers decide on 
effective approach and timeline for EERP, 
which may include internal or external expert 
review Partners agree on approach to resolution: 

• Immediate system improvements needed? 

• Other interventions / actions warranted? 

• Will monetary compensation or other 
remedies be offered? 

• What will be disclosed to patient/family? 

Patient/family is notified of findings and approach 
to resolution: 

• Full explanation of what happened 

• Apology as appropriate 

• Offer of compensation and/or other remedies, 
or explanation of why no offer is being made 

• Information about any safety improvements 





 Goal is to determine whether: 
◦ Care was reasonable under the circumstances 
◦ Immediate system improvements are necessary to 

avoid recurrences and support patient safety 
◦ Other interventions or actions are warranted 

 Following EERP, partners meet to: 
◦ Review findings 
◦ Determine recommended joint approach to resolution 
◦ Determine content and process of subsequent 

disclosure to patient/family 
◦ Identify possible system improvements to prevent 

recurrences and a strategy to ensure implementation 
 

Expedited Expert Review Process 
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 Appropriate apology 

 Information about actions to be taken, if any, to 
prevent recurrence of the event 

 Explanation that care was reasonable and 
notification of intent to defend any subsequent claim 
◦ Supportive patient care and communication continues 
◦ If claim is pursued, partners collaborate on defense 

 

 
 

Communicating with Patients and 
Families: Potential Resolutions 
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Offer of compensation, which may 
include: 
◦Waiving professional fees  
◦Writing off co-pays 
◦ Paying out-of-pocket expenses related to 

the injury 
◦ Fully compensating economic losses 
◦ Providing compensation for pain, suffering, 

lost quality of life, or inconvenience 
 

 

Potential Resolutions, continued 
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Patient-Centered Disclosure 



Future Directions 

 Disclosure embraced as institutional 
responsibility 

 Disclosure as ultimate test case for 
patient-centered care 

 Integration of disclosure with quality 
improvement 

 Continued refinement of disclosure-and-
resolution model 
◦ Role of patient representation? 
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WALLACE WILKINS, Ph.D. 
 

Wallace Wilkins serves as leadership coach, personal counselor, conflict mediator, 
organizational consultant and professional speaker. His practical, solution-focused 
services bring benefits to individuals and organizations across public and private sectors.  
 
Leadership Coach 
 

Wally’s one-on-one coaching helps executives, managers and entrepreneurs take 
charge of their career advancement without unnecessary worry, procrastination or regret. 
New thinking strategies enable them to achieve outstanding goals without the demands of 
perfectionism. By maintaining can-do attitudes and win/win relationships, you can enjoy 
greater success and satisfaction without distress, conflicts, anger or negativity.  
 
Organizational Consultant to Management 
 

Wally shows how organizations can implement specific strategies to increase 
employee productivity and decrease workplace negativity. By examining and modifying 
organizational structures and operations, you can prevent conflicts, minimize stress and 
reduce the risk of financial losses—losses that occur when negativity and unresolved 
conflicts escalate into expensive grievances, disciplinary actions, healthcare costs, 
litigation or violence. Wally consults with you about your sensitive personnel issues.  
 
Conflict Mediator/Trainer 
 

Wally serves as mediator to resolve workplace conflicts—even long-standing 
disputes. As Senior Consultant and Master Trainer for the Resolution Resource Center, 
he also conducts on-site training programs. His workshops show managers how to 
mediate conflicts among their employees—and how to improve their own relationships. 
You can address conflicts early, resolve them effectively and prevent their recurrence. 
 
Personal Counselor 
 

As a clinical psychologist, Wally counsels adults with mood problems (depression, 
anxiety, anger), substance use (alcohol, tobacco, drugs, food), stress, behavior problems, 
impulse control, relationships and self-esteem. Clients develop insight, understanding and 
action steps to change their lives. They learn how to alter self-limiting behaviors, enhance 
self-image, improve confidence and advance their skills to deal with life’s challenges. 
 
Professional Speaker/Seminar Facilitator 
 

Wally’s practical, uplifting keynotes and skillshops are designed to enhance moods, 
relationships and performance at work—particularly during periods of rapid change. He 
writes and speaks about powerful strategies for individuals and teams to create low-
stress, low-conflict, high achievement. His practical, “how-to” programs are filled with 
insights and peppered with humor. You can tailor-make your employee development 
programs and your executive retreats.  

 
206-284-1943           Success@Take-Risks.com           www.Take-Risks.com  



 

Wallace Wilkins: RECENT COACHING SERVICES TO WPHP PHYSICIANS 
 

1. A family practice physician whose angry impatience with clinic administrators 
was disrupting an organizational change initiative. 
 

2. An oncologist who was depressed and anxious after receiving alarming feedback 
from the hospital’s executive committee about poor relationships with staff and 
reluctance to convert to EMR charting. This physician was also experiencing 
health problems, multiple family problems and financial difficulties.  
 

3. An orthopedic surgeon who was removed from the executive committee by the 
hospital board for habitually yelling at administrators, colleagues and staff. Sexual 
involvement with a nurse had precipitated a recent divorce.  
 

4. A cardiovascular surgeon whose PA filed a formal complaint about repeated 
anger, criticism and negativity—particularly during surgeries. 
 

5. A depressed, stressed, disorganized anesthesiologist whose affiliation with a 
medical group had been abruptly terminated. 
 

6. A family practice physician with angry, disruptive outbursts directed at 
administrators. This physician was also having difficulty charting with a new 
EMR system. 
 

7. An occupational medicine physician whose harsh, perfectionistic and aggressive 
behaviors were disrupting the clinic’s staff and patients.  
 

8. A spine surgeon who was directing anger and dissatisfaction at the hospital’s 
nursing staff. 
 

9. A pediatrician with charting difficulties and questionable patient care who had 
received a formal complaint from a clinic MA. 
 

10. An anesthesiologist who was required by the hospital’s board to seek help in 
reducing angry outbursts toward administrators and nurses. 
 

11. An anesthesiologist whose affiliation with a hospital was terminated after nurses 
filed complaints about disrespectful, aggressive behavior in the OR. 
 

12. A family practice physician who threw a Kleenex box at a nurse during a staff 
meeting. This angry outburst resulted in a union grievance for a hostile work 
environment.  
 

13. A surgeon who became very anxious and meticulous after having been named in 
two lawsuits. Excessive slowness during surgery was disrupting the hospital’s 
surgery schedule and relationships with OR staff. 
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FOUR PARTIAL CAUSES OF ANGER, STRESS, DISRUPTIONS 
 
 
1. BIOLOGY: Genetic, physiological factors.  
 
 
2. PAST: Your childhood experiences.  
 
 
3. EXTERNAL: Negative people, unwelcome incidents, turmoil.  
 
 
4. INTERNAL: Your beliefs, perspectives, thoughts and attitudes. 
 
 

********************************************************************* 
 
 

CATALYSTS  +  PERSPECTIVES  =  RESULTS 
 
 
CATALYSTS 
 

Situations, happenings, events and cues that attract 
your attention 

 
 
PERSPECTIVES 
 

Attitudes, beliefs, thoughts, viewpoints and self-talk 
about Catalysts 

 
 
RESULTS 
 

Emotional and behavioral consequences of applying 
Perspectives to Catalysts 

 
 

********************************************************************* 
 

High confidence in a perspective creates the Illusion of a fact. 
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We don’t struggle with our problems. 
 
We struggle with our solutions. 
 
 
 
 

ADVANTAGES OF ANGER & DISRUPTIVE BEHAVIOR 
 
 
 
Identify the advantages that angry people gain from their anger and hostility. 
These will be the anticipated costs to them when they eliminate their anger.  
 
 
1.  _____________________________________________________________________ 
 
 
2.  _____________________________________________________________________ 
 
 
3.  _____________________________________________________________________ 
 
 
4.  _____________________________________________________________________ 
 
 
5.  _____________________________________________________________________ 
 
 
6.  _____________________________________________________________________ 
 
 
7.  _____________________________________________________________________ 
 
 
8.  _____________________________________________________________________ 
 
 
9.  _____________________________________________________________________ 
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VIOLATING AN ENFORCEABLE ENTITLEMENT CAN PROMPT:   
 

ANGER, RESENTMENT, GRUDGES, CONFLICTS & NEGATIVITY 
 
 
Earned & Non-Earned Entitlements 
 

___ Entitlement to Respect  

 ___ Entitlement to Courtesy  

 ___ Entitlement to Politeness  

___ Entitlement to Control  

 ___ Entitlement to Authority & Power  

 ___ Entitlement to Obedience  

___ Entitlement to Accurate & Timely Information  

___ Entitlement to a Predictable Future—No Surprises!  

___ Entitlement to High-Quality Performance & Products 

___ Entitlement to Freedom from Control & Supervision 

___ Entitlement to Fairness & Justice  

___ Entitlement to Be Recognized, Appreciated & Valued  

 ___ Entitlement to Be Included in Decisions  

 ___ Entitlement to Be Heard  

 ___ Entitlement to Rewards for Excellence  

___ Entitlement to Peace—No Aggravations, Interruptions or Stress  

___ Entitlement to Privacy  

___ Entitlement to Safety  

___ Entitlement to Capable, Reliable, Knowledgeable, Well-Motivated People—No 

Numbskulls, Idiots, Jerks or Stinkers!  

___ Entitlement to __________________  
 

Recall a recent situation where you became angry. Identify the Enforceable Entitlements 
that were violated in that situation.  
 
How will you modify your thinking so that you will pursue your aspirations without 
believing that you are entitled to have them fulfilled?  
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CO$T$ OF WORKPLACE ANGER, CONFLICTS & DISRUPTIONS 
 
 

  1. Decreased Performance Quality 
  Lowered Motivation, Morale & Commitment 
  Decreased Innovation & Creativity 
  Reduced Decision-Making Quality 
  Accident Proneness 
  Workarounds to Avoid Contact with Angry People 
  Passive Aggressive Behavior 
 

  2. Lost Work Time (Opportunity Costs) 
  Time Spent Complaining and/or Listening to Complaints  
  Absenteeism Due to Conflicts, Stress 
  “On-Site Absenteeism” Due to Anger, Worry, Anxiety 
 

  3. Employee Turnover 
  Loss of Dollars (150% of total annual compensation) 
  Loss of Skills, Loss of Knowledge, Institutional Memory 
  Recruiting & Training Costs to Replace Employees  
 

  4. Decreased Management Productivity (Opportunity Costs) 
  Time Spent Investigating & Intervening  
  Disciplinary Hearings, Grievance Procedures 
  Organizational Restructuring 
 

  5. Healthcare Costs 
  Stress-Related Physical Illness 
  Workers' Compensation for “Soft” Injuries 
  Counseling for Stress, Depression, Sleep Disturbance, Alcohol & Drug Abuse 
  Increased Insurance Premiums 
 

  6. Sabotage, Theft, Damage, Blackmail 
  Repair & Replacement Costs 
  Computer Crimes (80% committed by an organization’s own employees) 
  Management Time to Investigate Retaliations (Opportunity Costs) 
  Increased Security Measures 
 

  7. Violence at Work  
 

  8. Damage to Organizational from Negative Image & Reputation 
  Reduced Confidence by Customers & the Public 
  Awareness of Shortcomings by Regulators 
  Image to Prospective Employees 
 

  9. Employee-Initiated Lawsuits for a Hostile Workplace 
  Legal Defense Costs—even for Frivolous Claims 
  Damages & Awards 
  Organizational Posturing as a Legal Defense 
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USE THE BUSINESS REASON TO  
 

FORM A COACHING TRIANGLE 
 
 
 
The purpose of your coaching is not to find fault or blame. It is to work toward a solution 
that will benefit the organization—the Business Reason for behavior change.  
 
The Business Reason reflects the organizational costs that the unwanted behavior causes. 
It defines the primary agenda item for your coaching sessions.  
 
The Business Reason changes the focus of your relationship from “Me versus You” to 
“You and I working together to increase organizational success.” The Business Reason 
offers a degree of face-saving for the difficult person to change. 
 
 
Which assertion is most likely to engage a disruptive individual? 
 
 _____ You gotta quit doing that. 
 _____ Your conduct is unacceptable. 
 _____ Our organization cannot afford to tolerate your behavior 
 _____ You have to improve your attitude. 
 _____ Our organization needs your help in solving a business problem.  
 _____ You’re the problem that needs fixing. 
 
 
 
Use the Business Reason to establish and maintain the Coaching Triangle:  
 
 

Business Reason  
 
 
 
 
 
 
 
 
 Coach Difficult Person 
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COACHING CHECKLIST 
 
 

 Specify the Business Reason. Identify the costs to the organization if the difficult 
behavior persists. Describe the benefits to the organization for changing the 
behavior.  

 
 Localize the specific situations in which the unwanted behavior is likely to occur.  

 
 Ask how that person can change in order to reduce the costs and increase the success 
of the organization. What method or strategy does that person plan to implement? (If 
you order the difficult person to change, your demand might be perceived 
controlling and disrespectful.)  

 
 Identify what barriers may impede success. What would make it difficult to adopt 
the new, positive behavior? Ask how the individual plans to overcome those barriers. 

 
 Identify any additional, available resources that can help the difficult individual to 
change in order to benefit the organization. 

 
 Identify any additional incentives for the difficult individual to change.  

 
 Offer personal resources that you can provide to the difficult individual to help that 
person to change in order to benefit the organization.  

 
 

************************************************** 
 
 
How _____________________________________ ? 
 
 
 
 
What _____________________________________ ? 
 
 
 
 
How _____________________________________ ? 
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High Self-Confidence Can Increase Your Distress and 
 

Impede Your Advancement 
 
SELF-CONFIDENCE: People who are highly self-confident believe:  
 

__________________________________________________________________ 
 

__________________________________________________________________ 
 
 
Four factors artificially inflate a person’s self-confidence:  EARP (rhymes with burp) 
 

Ego 
“I’m right. Don’t bother me with your flimsy opinions. I don’t need to consider them, 
because I’m right.”  

 
Arrogance 

“I’m right and I’m superior to you. You are so inferior to me that I don’t even want to 
be in the same room with you or anyone like you, because I’m arrogant.”  

 
Righteousness 

“In my conflicts, I hold the principled position. Unlike my adversaries, I am virtuous, 
moral and ethical. My point-of-view represents a higher standard than my 
opponent’s. If my adversaries think they are morally correct, that just shows how 
wrong and reprehensible they are, because I have the righteous position.”  

 
Pride 

“I’m proud of myself and my accomplishments. I’ve invested too much in my 
position to change my mind now. Even if it’s not working, I’m committed to my 
position. I’m not going to swallow my pride and admit there’s a better way, because 
I’m proud.”  

 
 
1. Which of the four components of EARP within yourself will be your biggest challenge 

to handle?  
 
 
 
 
2. What are your commitments and action steps to reduce your EARP and increase your 

success?  
 

  

Washington Health Care Risk Management Society Page 8 
© 2011 Resolution Resource Center 



 

Washington Health Care Risk Management Society Page 9 
© 2011 Resolution Resource Center 

 
 

THREE  STEPS  TO  GRACEFUL  SUCCESS  
 
 
 
1. Accept things exactly as they are in the present.  
 
 

Accept yourself exactly as you are.  
 
Accept your world and other people exactly as they are.  
 

 
 
2. Strive to improve things for the future. . . 
 
 

Strive to improve yourself.  
 
Strive to improve your world.  
 

 
 
3. . . . without demanding that your efforts be successful.  
 
 
 
 
 
The most recent time that you became distressed and rejecting, which step did you 
overlook?  
 
 
 
 
How will you modify your thinking strategies so that you will not become distressed and 
rejecting in future situations?  
 
 
 
 
 
 



 

 



 

 

FEEDFORWARD SURVEY 
 
 
Please circle your evaluation of this program: 
 
 

10 9 8 7 6 5 4 3 2 1 0 
 Excellent Poor 
 
 
What was the most important idea that you gained from this program? 
 
 
 
 
 
 
 
What will you do differently as a result of what you learned from this program? 
 
 
 
 
 
 
 
When will you put these strategies to use? 
 
 ___ Immediately ___ Within a Week ___ Within a Month ___ Never 
 
What changes would you recommend to improve this program? 
 
 
 
 
 
 
 
If you would like Wally Wilkins to contact you, please indicate the area of your 
interest and provide your name and contact information (legibly, please): 
  seminars/workshops,  mediation,  coaching,  counseling  

 
 

_________________________________________________ 
 
 

_________________________________________________ 
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Evidence of Settlements 



3 

Diaz v. State of Washington 

 
Holding:  Evidence of settlements by former health 
care provider defendants are admissible under 
RCW 7.70.080. 



4 

Diaz v. State of Washington (cont’d) 

RCW 7.70.080 provides in pertinent part: 
Any party may present evidence to the trier of fact that the plaintiff 
has already been compensated for the injury complained of from any 
source except the assets of the plaintiff, the plaintiff’s representative, 
or the plaintiff’s immediate family. . . .  Compensation as used in this 
section shall mean payment of money or other property to or on 
behalf of the plaintiff, rendering of services to plaintiff free of charge 
to the plaintiff, or indemnification of expenses incurred by or on 
behalf of the plaintiff.  Notwithstanding this section, evidence of 
compensation by a defendant health care provider may be offered 
only by that provider. 



5 

Diaz v. State of Washington (cont’d) 

Holding:  Evidence of settlements by former health care provider 
defendants are admissible under RCW 7.70.080. 
Last sentence of RCW 7.70.080 that “evidence of compensation by a 
defendant health care provider may be offered only by that provider” does 
not preclude evidence of settlements by former co-defendant health care 
providers.  
ER 408 does not require exclusion of evidence of settlements under RCW 
7.70.080, because evidence is not offered “to prove liability for or invalidity 
of the claim or its amount.” 
Caveat:  “The rule in RCW 7.70.080 might play out differently under a 
case involving apportionment.” 
Stay tuned:  Petition for review pending. 



6 

Ex Parte Contact 



7 

Smith v. Orthopedics Int’l Ltd., PS 

Holding:  Defense counsel’s ex parte contact with the lawyer 
for a plaintiff’s nonparty treating physician, including furnishing 
the lawyer with public documents, violates Loudon v. Mhyre. 

A violation of Loudon does not necessarily warrant a new trial 
or exclusion of the nonparty treating physician’s testimony. 

Plaintiff must show actual prejudice from the Loudon violation. 

Stay tuned for Youngs v. PeaceHealth, concerning ex parte 
contact with an institutional defendant’s employed treating 
physicians. 



8 

Quality Improvement 
Privilege 



9 

Lowy v. PeaceHealth  

Holding:  RCW 70.41.200(3) does not preclude a 
hospital from being required to review its quality 
improvement committee database to enable it to 
identify and produce non-privileged information or 
documents responsive to plaintiff’s discovery 
requests that it could not otherwise identify without 
undue burden and expense. 



10 

Lowy v. PeaceHealth (cont’d) 

RCW 70.41.200(3) provides in pertinent part: 
Information and documents, including complaints and 
incident reports, created specifically for, and collected 
and maintained by, a quality improvement committee are 
not subject to review or disclosure, except as provided in 
this section, or discovery or introduction into evidence in 
any civil action. . . . 



11 

Lowy v. PeaceHealth (cont’d)  

Holding:  RCW 70.41.200(3) does not preclude a hospital from 
being required to review its quality improvement committee 
database to enable it to identify and produce non-privileged 
information or documents responsive to plaintiff’s discovery 
requests that it could not otherwise identify without undue burden 
and expense. 
RCW 70.41.200(3) must be strictly construed and limited to its 
purposes. 
RCW 70.41.200(3) may not be used as a shield to obstruct proper 
discovery of information generated outside of review committee 
meetings. 



12 

Lowy v. PeaceHealth (cont’d) 

Precluding internal, as opposed to external, review of the 
database does not further the legislative purpose. 
Plaintiff’s bar would not have supported the 2005 “review 
or disclosure” amendment if it had been intended to 
prohibit internal review of quality improvement records. 
Stayed tuned, as PeaceHealth has petitioned for review. 



13 

Procedural Decisions 



14 

Waples v. Yi (and Cunningham v. Nicol)  

Holding:  RCW 7.70.100(1), requiring plaintiffs to provide 
health care providers with 90 days’ notice of intent to file 
medical malpractice actions, violates separation of powers 
and is unconstitutional. 
RCW 7.70.100(1) irreconcilably conflicts with CR 3(a) and 
thus conflicts with the judiciary’s power to set court 
procedures. 
But, stay tuned for McDevitt v. Harborview Med. Ctr. – 
does RCW 7.70.100(1) nonetheless remain applicable in 
medical malpractice actions against the State? 



15 

Mavis v. King County Pub. Hosp. Dist. 

Holding:  A public hospital district that does not strictly 
comply with RCW 4.96.020(2) is precluded from raising a 
defense of plaintiff’s failure to comply with the notice of 
claim requirements of RCW 4.96.020(4). 

Public hospital district must not only appoint an agent to 
receive claims for damages, but must record the identity 
and address of that agent with the county auditor. 



16 

Failure to Report 
Child Abuse 



17 

Beggs v. DSHS  

Holding:  RCW 26.44.030, the mandatory child abuse reporting 
statute, implies a civil remedy for a health care professional’s failure 
to report suspected child abuse. 
A health care professional’s duty to report suspected child abuse is 
not necessarily health care, so that chapter RCW 7.70, which 
provides the exclusive remedies for actions for injuries resulting 
from health care, does not preclude application of RCW 26.44.030’s 
implied civil remedy to health care professionals.   
A doctor can have “reasonable cause to believe” abuse has 
occurred without “utilizing the special skills in examining, 
diagnosing, treating or caring” required to provide health care. 



18 

Wrongful Death and 
Survival Actions 



19 

Beggs v. DSHS  

Holding:  Although RCW 26.44.030 implies a right of 
action against a health care professional for failure to 
report suspected child abuse, such an action could be 
brought by statutory beneficiaries of a deceased victim of 
child abuse only as a survival action. 

Because the adoptive siblings of the 7-year-old deceased 
child were not dependent upon the deceased child for 
support, no wrongful death or survival action could be 
maintained. 



20 

Woodall v. Avalon Care Ctr.  

 
Holding:  Decedent’s heirs, who were not 
signatories to his arbitration agreement with a 
nursing home, could not be required to arbitrate 
their wrongful death claims, even though the 
survival action was subject to arbitration. 



21 

Expert Testimony 



22 

Leaverton v. Cascade Surgical Partners  

Holding:  Even though plaintiff’s otolaryngologist experts did not 
perform subtotal thyroidectomies and refused to express opinions 
on the standard of care for general surgeons, they were competent 
to testify as experts against a general surgeon alleged to have 
negligently performed a subtotal thyroidectomy. 
All that matters is whether the otolaryngologists had sufficient 
knowledge and expertise to demonstrate familiarity with the 
procedure or medical problem at issue. 
The court viewed the medical problem at issue as thyroid disease 
and the procedure at issue as identification and protection of the 
recurrent laryngeal nerve during thyroidectomy surgery. 
But, stayed tuned.  A petition for review is pending. 



23 

Coming Soon 



24 

Mohr v. Grantham, et al  

Will the Washington Supreme Court expand 
Herskovits v. Group Health, 99 Wn.2d 609, 664 
P.2d 474 (1983) (involving a diminished chance of 
survival), and adopt a cause of action in medical 
malpractice cases for loss of a chance of a better 
outcome?   
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Diaz v. State, ___ Wn.App. ___, ___ P.3d ___ (March 7, 2011) (motion for 
reconsideration denied and motion to publish granted April 27, 2011) (petition 
for review pending).

Louis Diaz and his wife sued several health care providers for alleged misdiagnosis of 
laryngeal cancer resulting in unnecessary removal of Mr. Diaz’s larynx.  Before trial, the Diazes 
settled with the University of Washington Medical Center and its otolaryngologist, Dr. Neal 
Futran, for $400,000.  The case then went to trial against pathologist Dr. Jayanthi Kini and her 
employer, Medical Center Laboratory, Inc., P.S. (“MCL”).  In the first trial, the trial court 
refused to admit evidence of the $400,000 settlement.  The jury deadlocked and a mistrial was 
declared.  Before the second trial, the trial court ruled that evidence of the Diazes’ $400,000 
settlement with Futran and the University was admissible under RCW 7.70.080, which provides 
in pertinent part:

Any party may present evidence to the trier of fact that the plaintiff has already 
been compensated for the injury complained of from any source except the assets 
of the plaintiff, the plaintiff’s representative, or the plaintiff’s immediate 
family. . . .  Compensation as used in this section shall mean payment of money or 
other property to or on behalf of the plaintiff, rendering of services to plaintiff 
free of charge to the plaintiff, or indemnification of expenses incurred by or on 
behalf of the plaintiff.  Notwithstanding this section, evidence of compensation by 
a defendant health care provider may be offered only by that provider.

In opening statement, the Diazes’ counsel informed the jury of the settlement.  Mid-trial, 
the Diazes renewed their motion to exclude evidence of the settlement or to reserve a decision 
regarding the effect, if any, of the settlement on the jury verdict.  The Diazes’ counsel also asked 
the court to give a curative instruction because the Diazes’ counsel had made reference to the 
settlement in opening statement.  The trial court again ruled that the evidence was admissible.  
The trial court, however, ultimately gave the jury the following instruction:

You have heard evidence that the University of Washington and Dr. Neal Futran 
were once parties to this litigation and later entered into a settlement with the 
plaintiffs, paying the plaintiffs $400,000.  This evidence should not be used to 
either (a) assume the University of Washington or Dr. Futran acted negligently to 
cause damage to the plaintiffs, (b) excuse any liability you find on the part of Dr. 
Kini or MCL, or (c) reduce the amount of any damages you find were caused by 
Dr. Kini or MCL.  By giving you this instruction, the court does not mean to 
instruct you for which party your verdict should be rendered.  
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The jury found in favor of Dr. Kini and MCL.  The trial court denied the Diazes’ motion 
for new trial.  The Diazes appealed, contending that the trial court erred in admitting evidence of 
the settlement.

The Court of Appeals found no error, concluding that RCW 7.70.080, which replaced the 
common law collateral source rule for actions for injuries resulting from health care, permits the 
introduction of evidence of, and instruction of the jury on, a settlement between a medical 
malpractice plaintiff and a codefendant who is no longer a party.  

The court found that RCW 7.70.080 is unambiguous and allows any party to present 
evidence of compensation from any source other than the plaintiff or the plaintiff’s family, 
including compensation from settlements from other tortfeasors.  The Court of Appeals rejected 
the Diazes’ contention that the last sentence of RCW 7.70.080 precluded the introduction of the 
settlement paid by Futran and the University because they were defendants at the time they 
agreed to settled.  It reasoned instead that “[f]ormer health care provider defendants who have 
settled with plaintiff and paid damages have contributed to the compensation of the plaintiff and 
are no longer defendants in the surviving action.  Any remaining party may present evidence of 
that compensation.”  

The Court of Appeals also rejected the Diazes’ contention that ER 408 prevented the 
admission of the settlement, noting that ER 408 does not require exclusion of evidence of 
settlement when the evidence is offered for some purpose other than “to prove liability for or 
invalidity of the claim or its amount.”  The court concluded that the purpose for the admission of 
settlement evidence under RCW 7.70.080 is to allow the jury to reduce the award to prevent 
overcompensation of medical malpractice plaintiffs, and thus ER 408 does not prohibit the 
admission of settlement evidence under RCW 7.70.080.1

Finally, as to the Diazes’ argument that permitting the introduction of evidence of 
settlements will have a chilling effect on out-of-court settlements of health care disputes, the 
Court of Appeals concluded that that was a consideration to be weighed by the legislature.

The Court of Appeals, in a footnote, included one caveat with respect to the admissibility 
of settlements under RCW 7.70.080.  It noted that this case did not involve apportionment of 
fault, and stated that: “The rule in RCW 7.70.080 might play out differently under a case 
involving apportionment.”

In any event, stayed tuned, as the Diazes have petitioned for review.

                                                
1 Although the court did not address the issue, Dr. Kini pointed out that the trial court’s 
instruction that the jury should not use the evidence of settlement to “reduce the amount of any 
damages you find were caused by Dr. Kini or MCL” was erroneous, given that the purpose of 
RCW 7.70.080 was to reduce the award of damages to account for compensatory payments the 
plaintiff received from collateral sources.
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Smith v. Orthopedics Intern. Ltd., PS, 170 Wn.2d 659, 244 P.3d 939 (2010).

Brenda Smith developed vascular problems in her legs following spine surgery 
performed by orthopedic surgeon Dr. Paul Schwaegler from Orthopedics International.  Vascular 
surgeon Dr. Kaj Johansen was consulted and performed blood clot removal surgery, then 
fasciotomies on Brenda’s legs.  The fasciotomies were not successful, Brenda underwent 
multiple repeated surgeries and a partial amputation of her left leg, developed a Methicillin 
resistant Staphylococcus aureus (MRSA) infection, and died of complications related to the 
MRSA infection.

Jerry Smith, Brenda’s spouse and the personal representative of her estate sued Dr. 
Schwaegler and Orthopedics International (collectively “Orthopedics”) claiming negligence 
proximately causing Brenda’s death.  Before trial, Orthopedics indicated that it intended to call 
Dr. Johansen as a fact witness and Smith’s counsel then took his deposition.  Dr. Johansen was 
represented by counsel, Rebecca Ringer.  

In cross-examining Dr. Johansen at trial, Smith’s counsel asked Dr. Johansen what kind 
of questions he had expected to be asked at trial and Dr. Johansen stated that he thought the 
questions would be along the lines of those that Smith’s counsel had asked him in his deposition.  
He then added that he “was sent a thing called a plaintiff’s trial brief.”  The record reveals that, at 
the time Dr. Johansen presented his testimony, he had with him a file that contained Smith’s trial 
brief, a transcript of the trial testimony of Smith’s expert, Dr. Cossman, a letter from Ms. Ringer, 
and a copy of his own deposition with a cover letter from Orthopedics’ counsel.  The trial court 
indicated that she was “concerned about the situation” and that Dr. Johansen should contact his 
counsel.  The next day, his counsel informed the court and the parties’ counsel that Orthopedics’ 
counsel had sent her an e-mail with those documents and an outline of questions that had been 
prepared for Dr. Johansen’s direct examination.  Dr. Johansen’s counsel stated that, except for 
the direct examination outline, she had transmitted the documents to Dr. Johansen.  

Smith’s counsel requested an evidentiary hearing, and the trial court conducted a 
telephone conference and two hearings with counsel for all parties participating.  After that, the 
trial court denied the motion for a full evidentiary hearing.  The trial court declined to permit 
Smith to review e-mails sent or received by Dr. Johansen’s counsel, but stated that it would 
permit Smith to re-examine Dr. Johansen, and to propose a jury instruction stating that Smith had 
been unaware that defense counsel had provided Dr. Johansen with Smith’s expert’s trial 
testimony.  Smith’s counsel decided not to re-examine Dr. Johansen, but moved for a mistrial 
and to strike Dr. Johansen’s testimony.  The trial court denied those motions, but instructed the 
jury that “Dr. Johansen was provided with a copy of Dr. Cossman’s trial testimony by defense 
counsel” and that Smith’s counsel “was unaware of this fact.”  

The jury found for the defendants.  Smith moved for a new trial, claiming that defense 
counsel’s ex parte contact with Dr. Johansen’s counsel violated Loudon v. Mhyre, 110 Wn.2d 
675, 756 P.2d 138 (1988), and that the appropriate remedy was a new trial at which Dr. 
Johansen’s testimony would be excluded.  The trial court denied the motion.  Smith appealed.  
The Court of Appeals affirmed the trial court, holding that “the transmittal of public documents 
to a fact witness who is also a treating physician does not fall within the ambit of Loudon . . . 
given the public nature of the documents,” and that, even if there were a violation of Loudon’s 
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prohibition of ex parte contact between defense counsel and a plaintiff’s treating physicians, 
Smith failed to show prejudice because Dr. Johansen’s trial testimony paralleled his deposition 
testimony.  Smith successfully petitioned for review.  The Supreme Court held that, although 
defense counsel violated the Loudon prohibition against ex parte contact, the violation caused no 
prejudicial effect and thus, no grant of a new trial was warranted.

In concluding that defense counsel violated Loudon by furnishing the materials to Dr. 
Johansen’s counsel, the Supreme Court ruled that Loudon’s prohibition on ex parte contact is not 
limited to ex parte interviews by defense counsel with a plaintiff’s nonparty treating physicians, 
but prohibits ex parte contacts and communications.  The purpose of the prohibition is not just to 
prevent the unauthorized disclosure of confidential information by plaintiff’s treating physicians, 
but also to protect the sanctity of the physician-patient relationship and to prevent the nonparty 
treating physicians’ testimony as fact witnesses from being shaped and influenced by 
information received ex parte from defense counsel.  The Court then concluded that Loudon’s ex 
parte contact prohibition applied to prohibit ex parte contact through counsel for the nonparty 
treating physician, precluding defense attorneys from accomplishing indirectly what they could 
not accomplish directly.  The Supreme Court indicated that, even if the documents defense 
counsel transmitted to a treating physician’s counsel were entirely public information, it still 
would have the same concerns because ordinarily the physician would not have such information 
unless it were called to his or her attention.  

Although the Supreme Court concluded that defense counsel had violated Loudon, it 
declined to presume prejudice from the violation.  Thus the remedy for a Loudon violation is not 
automatically a new trial or exclusion of the treating physician’s testimony.  Rather, there must 
be a case-specific inquiry as to actual prejudice.  Because Smith failed to show that Dr. 
Johansen’s trial testimony differed from his deposition testimony, Smith failed to show actual 
prejudice from the Loudon violation, and the trial court did not abuse its discretion in denying 
Smith’s motion for new trial.

Stay tuned, however, because more ex parte contact issues are on the horizon.  Next up is 
whether defense counsel for an institutional health care provider defendant that employs 
plaintiff’s treating physicians can have ex parte contact with the institution’s employed treating 
physicians not named as defendants in the suit.  Division I of the Court of Appeals has accepted 
discretionary review of that issue in Youngs v. PeaceHealth. 

Lowy v. PeaceHealth, 159 Wn. App. 715, 247 P.3d 7 (2011) (petition for review 
pending).

Leasa Lowy, an OB/GYN at St. Joseph’s Hospital in Bellingham, sustained a 
neurological injury to her left arm after an intravenous (“IV”) infusion she received while a 
patient in the hospital.  She sued PeaceHealth, which owns and operates St. Joseph’s, and certain 
hospital employees, alleging negligence in connection with the IV infusion and corporate 
negligence on the part of PeaceHealth. 
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In discovery, Lowy sought production of medical records of other patients who 
experienced complications from IV infusions, as well as a CR 30(b)(6) deposition to obtain 
information relating to instances of “IV infusion complications and/or injuries at St. Joseph’s 
Hospital for the years 2000-2008.”  PeaceHealth lacked the ability to conduct an electronic 
search of its medical records to identify those involving IV infusion complications or injuries, 
and Lowy agreed with PeaceHealth that requiring PeaceHealth to conduct a search of its 
patients’ medical records manually, page-by-page, to gather the requested information would be 
unduly burdensome.

Because Lowy was a member of a quality and safety leadership team at the hospital, 
however, she knew that there was a quality assurance database (derived from incident reports) 
that was capable of producing a list of patient IV injuries indexed by date and identification 
number.  She claimed that PeaceHealth should be required to consult that quality assurance 
database, identify the records of patients who experienced IV infusion complications, redact any 
patient-identifying information and produce those records to her.  PeaceHealth objected to 
having to do so, and moved for a protective order, based on RCW 70.41.200(3), which provides 
in pertinent part:

Information and documents, including complaints and incident reports, created 
specifically for, and collected and maintained by, a quality improvement 
committee are not subject to review or disclosure, except as provided in this 
section, or discovery or introduction into evidence in any civil action. . . . 

The trial court at first denied the motion and ordered the hospital to designate an agent to 
review the quality assurance records and then disclose “underlying facts and explanatory 
circumstances charted in hospital records relating to alleged injuries, complications, 
malfunctions, or adverse events associated with any IV infusions,” with the condition that no 
records be disclosed that were “created specifically for, and collected and maintained by a 
quality improvement committee.”  After PeaceHealth moved for reconsideration, the trial court 
reversed itself and concluded that RCW 70.41.200(3) prohibits any disclosure arising from the 
use of the quality assurance database.  The trial court thus entered an order granting 
PeaceHealth’s motion for reconsideration and motion for protective order.  

The Court of Appeals granted Lowy’s motion for discretionary review and reversed the 
trial court’s ruling.  While the Court of Appeals acknowledged that “[p]lainly, the statute [RCW 
70.41.200(3)] prevents the hospital from disclosing the quality assurance records themselves or 
allowing persons outside the hospital to review them,” it concluded that the statute does not 
prevent the hospital itself from conducting an internal review of its quality assurance records to 
facilitate the location of hospital records that were not created specifically created for the quality 
improvement committee and that are maintained elsewhere in the hospital.  In so doing, the 
Court of Appeals, relying on Coburn v. Seda, 101 Wn.2d 270, 677 P.2d 173 (1984), and 
Coburn’s interpretation of RCW 4.24.250, concluded that RCW 70.41.200(3), which was 
enacted in 1986, “is to be strictly construed and limited to its purposes,”  and “may not be used 
as a shield to obstruct proper discovery of information generated outside review committee 
meetings.”
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The Court of Appeals further justified its decision by stating that PeaceHealth had not 
demonstrated that the legislative purpose of encouraging internal candor, open discussion, and 
constructive criticism in quality improvement committee proceedings would be served by 
banning internal review of the database to identify the medical records Lowy had requested.  The 
patient medical records were not created specifically for a quality assurance committee, were 
maintained externally to the committee files, and were relevant and discoverable.  The court 
indicated that the hospital would not have to disclose who participated in the review process 
concerning IV injuries, which incidents the committee found relevant or important, how the 
committee organized them, or any analysis, discussions, or communications that occurred during 
committee proceedings.  According to the court, the response to the discovery requests would 
reveal no more than the hospital would have revealed if it had conducted the burdensome page-
by-page search of its medical records.  

The Court of Appeals also justified it decision based on its view of the legislative history 
surrounding the inclusion in 2005 of the “review or disclosure” prohibition in both RCW 
70.41.200(3) and RCW 4.24.250.  According to the Court of Appeals, the purpose of the 2005 
“review or disclosure” amendment “was simply to ensure that records could not be released to 
the public in some extrajudicial context, that is, outside of a civil action.”  Because the 2005 
amendment was supported by representatives of trial lawyers and hospitals, the Court of Appeals 
believed that: “It is unlikely that the bill would have enjoyed such broad support if it had been 
intended to prohibit internal review as well as external review of quality assurance records.”

But, stay tuned, as PeaceHealth has petitioned for review to the Supreme Court.

Waples v. Yi (and Cunningham v. Nicol), 169 Wn.2d 152, 234 P.3d 187 (2010).

These consolidated cases involved challenges to the constitutionality of RCW 
7.70.100(1), which required a plaintiff to provide health care providers with 90 days’ notice of 
their intention to file a medical malpractice suit.  In Waples, the Supreme Court accepted review 
of the Court of Appeals decision affirming the trial court’s dismissal of Waples’ suit for failure 
to give the notice required by the notice.  In Cunningham, the Supreme Court accepted direct 
review of the trial court’s order dismissing the action for failure to provide the required notice, 
and then consolidated Cunningham with Waples.  

The Supreme Court, relying on its decision in Putman v. Wenatchee Valley Med. Ctr., 
166 Wn.2d 974, 216 P.3d 374 (2009) (holding the certificate of merit requirement of RCW 
7.70.150 unconstitutional under the right of access to courts and separation of powers), held that 
the notice requirement of RCW 7.70.100(1) also violates separation of powers and is thus 
unconstitutional.  In so doing, the Court concluded that RCW 7.70.100(1)’s notice requirement 
conflicts with CR 3(a) governing commencement of actions, by adding an additional step for 
commencing a suit to those required by CR 3(a) and because failure to provide the notice 
required by RCW 7.70.100(1) results in a lawsuit’s dismissal even where the complaint was 
properly filed and served pursuant to CR 3(a).  The Court held that the conflict between RCW 
7.70.100(1) and CR 3(a) could not be harmonized and both could not be given effect.  Because 
the notice requirement of RCW 7.70.100(1) irreconcilably conflicted with the commencement of 
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suit requirements of CR 3(a), the Court held that it conflicted with the judiciary’s power to set 
court procedures and was unconstitutional.  

But, stay tuned for more RCW 7.70.100(1) analysis, as the Supreme court has accepted 
review of the issue of whether RCW 7.70.100(1)’s notice requirement found unconstitutional in 
Waples nonetheless remains applicable to medical malpractice suits against the State in McDevitt 
v. Harborview Med. Ctr.

Mavis v. King County Pub. Hosp. Dist. No. 2, 159 Wn. App. 639, 2248 P.3d 558.

Carol Mavis was injured in the garage at Evergreen Hospital.  She sent a notice of claim 
for damages by certified mail, return receipt requested, to Evergreen (addressed to Steven E. 
Brown, who was identified as Evergreen’s designated agent in a December 14, 2001 
“Designation of Agent” on file with the King County Recorder’s Office).  An Evergreen 
employee signed the return receipt on Saturday, January 31, 2009, and unbeknownst to Mavis, 
internally stamped the notice of claim as “RECEIVED” on February 2, 2009, with the name 
“Bev Barksdale” written in hand above the stamp.  Also unbeknownst to Mavis, the Board of 
Commissioners of the Public Hospital District had adopted a resolution on August 19, 2008, 
appointing Beverly Barksdale as the agent to receive claims and repealing all prior inconsistent 
resolutions.  Based on the return receipt date of January 31, 2009, and believing that the 60-day 
waiting period of RCW 4.96.020(4) expired on April 1, 2009, Mavis filed her summons and 
complaint against Evergreen on April 3, 2009.

The trial court, agreeing with Evergreen that the claim was not presented until Monday, 
February 2, 2009, granted Evergreen’s motion for summary judgment and dismissed Mavis’s 
lawsuit with prejudice because it was commenced one day early, on the 60th day, thus failing to 
comply with the 60-day waiting period under RCW 4.96.020(4).  

On appeal, Mavis argued, among other things, that Evergreen was precluded from raising 
a defense under RCW 4.96.020(4) because it had failed to comply with the statute’s procedures 
for designating an agent to receive any claim for damages.  The Court of Appeals agreed, 
concluding that local governmental agencies must strictly comply with RCW 4.96.020 in order 
to raise a defense under the statute and that Evergreen had failed to do so.  The Court of Appeals 
held that RCW 4.96.020(2) requires a local governmental entity to do essentially two things:  (1) 
appoint an agent to receive claims for damages, and (2) record the identity and address of that 
agent with the county auditor.  The court concluded that Evergreen had failed to comply with 
these procedures because it had appointed Barksdale as its designated agent for receipt of claims 
on August 19, 2008, but had not recorded Barksdale’s identity and address with the county 
auditor.  Because Evergreen had not strictly complied with RCW 4.96.020(2)’s requirements, it 
was precluded from raising a defense of Mavis’s failure to comply with RCW 4.96.020(4).
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Beggs v. DSHS, 171 Wn.2d 69, 247 P.3d 421 (2010).

Seven-year-old Tyler DeLeon died of dehydration and starvation while under the care of 
his adoptive mother.  Breean Beggs, as personal representative of Tyler’s estate and on behalf of 
Tyler’s adoptive siblings, sued, among others, Tyler’s primary care physician, Dr. David 
Fregeau, Dr. Fregeau’s employer, Rockwood Clinic, and Tyler’s psychiatrist, Dr. Sandra 
Bremner-Dexter, under the wrongful death and survival statutes, alleging claims of medical 
malpractice and failure to report suspected child abuse.  The trial court granted Rockwood 
Clinic’s and the doctors’ motions for partial summary judgment, dismissing the wrongful death 
and survival actions and the action for failure to report suspected child abuse.  Division III of the 
Court of Appeals granted discretionary review and certified the case to the Supreme Court.  

The Supreme Court affirmed the partial summary judgment rulings.  As to the failure to 
report child abuse claims, the Supreme Court concluded that RCW 26.44.030, the mandatory 
child abuse reporting statute, implies a cause of action against a professional named in the 
statute, such as a physician or other health care practitioner, who fails to report suspected child 
abuse.  The Court also concluded that chapter RCW 7.70, which provides the exclusive remedy 
for damages for injuries resulting from health care, did not preclude application of the civil 
remedy implied by RCW 26.44.030 in actions against health care providers, because the doctors’ 
duty to report suspected child abuse is not necessarily health care.  In the Court’s view, a 
reporting requirement based on a doctor’s “reasonable cause to believe” abuse has occurred 
requires a threshold of suspicion that can be met without “utilizing the special skills in 
examining, diagnosing, treating, or caring” needed to provide health care.  

The Court nonetheless affirmed the partial summary judgment order dismissing the 
claims of failure to report child abuse, finding that it could only be brought as a survival action.  
Because Tyler’s adoptive siblings were not substantially dependent on Tyler for support, they 
were not beneficiaries qualified to recover under the survival statutes.  Similarly, because Tyler’s 
adoptive siblings were not substantially dependent on him for support, and thus were not 
qualified beneficiaries under either the wrongful death or the survival statutes, the Court also 
found that the trial court’s partial summary judgment order dismissing the claims arising under 
those statutes was proper.

Woodall v. Avalon Care Ctr., 155 Wn. App. 919, 231 P.3d 1252 (2010).

At the time Henry Woodall was admitted to an Avalon Care Center skilled nursing 
facility, he and Avalon executed a “Resident and Facility Arbitration Agreement” that provided 
for arbitration of all disputes and claims for damages arising from personal injury or medical 
care.  When Henry died, he left two heirs – his son, Clifford Woodall, and his daughter, Sharon 
King.  Clifford, as personal representative of Henry’s estate, for the benefit of himself and 
Sharon, sued Avalon under the wrongful death and survival statutes in superior court.  Avalon 
moved to compel arbitration and to stay the court proceedings pending the outcome of the 
arbitration.  The trial court concluded that the survival claims should be resolved through the 
contractually agreed arbitration process, but that the arbitration agreement did not apply to the 
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wrongful death claims of the heirs.  Avalon appealed that portion of the trial court’s order 
denying its motion to compel arbitration of the wrongful death claims.  

Recognizing the general rule that “arbitration is a matter of contract and a party cannot be 
required to submit to arbitration any dispute which he has not agreed so to submit,” Satomi 
Owners’ Ass’n v. Satomi, LLC, 167 Wn.2d 781, 810, 225 P.3d 213 (2009), the Court of Appeals 
affirmed the trial court’s denial of the motion to compel arbitration of the wrongful death claims.  
The Court reasoned that the wrongful death claims are based on statutory causes of action 
exclusively for the benefit of Henry Woodall’s heirs and for losses caused to them.  The 
wrongful death claims never belonged to Henry Woodall.  Henry’s heirs did not sign the 
arbitration agreement or agree to arbitrate their wrongful death claims.  The court found that 
none of the recognized exceptions to the general rule that a nonsignatory to an arbitration 
agreement cannot be required to arbitrate applied to the wrongful death claims were present.  
Thus, Henry’s heirs could not be compelled to submit their wrongful death claims to arbitration.  

Leaverton v. Cascade Surgical Partners, PLLC, 160 Wn. App. 512, 248 P.3d 136 
(2011) (petition for review pending).

Lajuana Leaverton sued Dr. Robert Conroy, a general surgeon, and Cascade Surgical 
Partners (“CSP”), for whom he worked, alleging that Dr. Conroy negligently performed her 
subtotal thyroidectomy for multi-nodular goiter and injured her left recurrent laryngeal nerve.  
During discovery, Leaverton disclosed two expert witnesses, both of whom were 
otolaryngologists, not general surgeons, and both of whom do total thyroidectomies, not subtotal 
thyroidectomies.  Both of the experts were conversant with Leaverton’s condition and the 
techniques for surgically correcting it.  Both opined that the cause of her injury was the use of 
electrocautery too close to the left recurrent laryngeal nerve, but neither would express an 
opinion on the standard of care for general surgeons.  Dr. Conroy and CSP moved for summary 
judgment dismissal of Leaverton’s claims based on her experts’ refusal to express an opinion on 
the standard of care for a general surgeon.  The trial court granted the motion for summary 
judgment.

Division III of the Court of Appeals reversed.  The court reasoned that it is the scope of 
the experts’ knowledge, not their professional specialty, that governs the threshold question of 
admissibility of their expert testimony.  Because both experts had extensive experience in thyroid 
surgery and potential complications involving recurrent laryngeal nerves, they were competent to 
testify to the diagnostic and general surgical procedures during a thyroidectomy, including 
identification and protection of the recurrent laryngeal nerve.  

That the experts were not general surgeons, did not perform subtotal thyroidectomies, and 
were not prepared to testify to the standard of care for general surgeons, were of no consequence 
to the court.  Both otolaryngologists and general surgeons treat thyroid disease and perform 
thyroid surgery and whether the experts perform subtotal thyroidectomies or are trained 
specifically in the specialty of general surgery does not control whether they can express 
opinions on how to properly perform thyroidectomy surgery.  Both general surgeons and 
otolaryngologists treat thyroid disease and perform thyroid surgery.  According to the court, the 
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methods of treatment of both specialties with respect to what was at issue in the case – whether it 
is unacceptable to use electrocautery within 0.5 centimeters of the laryngeal nerve – were, or 
should be, the same.  The threshold determination is not whether the expert is capable of 
testifying about the specific training of a specific defendant, but rather whether the physician 
with a medical degree has sufficient expertise to demonstrate familiarity with the procedure or 
medical problem at issue.  Because plaintiffs’ experts’ had such sufficient expertise, summary 
judgment was improper.  The weight that should be given to their opinions or any differences in 
their training or experience was a matter for the jury. 

Once again, stay tuned, as a petition for review is pending.
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