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Peer Review/QA/QI Privileges:  

Designed to protect and improve healthcare  
Encourage open communication without fear of 
consequence  
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Comparison to other privileges & 
exclusions 

Attorney-Client 
Evidence Rule (ER) 408 - Settlement discussions 
• Making an offer to settle the case inadmissible to prove 

liability 
ER 407 - Subsequent remedial measures 
• Making corrective measures taken after the fact 

inadmissible to prove liability. 
Purpose – To encourage open and honest 
communications and to fix problems.   
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Overview  

Overview of Relevant Statutes 
What constitutes a proper quality 
improvement/quality assurance committee 
Current state of the law 
Attacks on the privilege  
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Overview of Relevant Statutes 

RCW 4.24.250 
• Peer Review, “Whistleblower” Immunity and Information 

Sharing 
RCW 70.41.200 
• Quality Improvement Program:  Hospitals 

RCW 43.70.510 
• Quality Improvement Program:  health care institutions 

and medical facilities other than hospitals 
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Statutory Privilege Overview 

RCW 4.24.250 
• Any person who presents good faith charges of 

incompetency or gross misconduct against another 
health care provider to properly constituted quality 
improvement committee shall be immune from civil 
damages. 

• Allows for the protection of materials properly collected 
• A coordinated quality improvement program may share 

information with other quality improvement programs.  
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RCW 4.24.250 
 

Protects what? 
• Proceedings, reports, and written records of a regularly 

constituted hospital review committee or board whose duty it is 
to evaluate competency or qualifications of health care 
providers or to review and evaluate the quality of patient care, or of 
a member, employee, staff person, or investigator of such a 
committee or board are not subject to review or disclosure, or 
subpoena or discovery proceedings in any civil action. 

Protects from what? 
• Review or disclosure, or subpoena or discovery proceedings in any civil action 

Any exceptions? 
• One – civil actions arising out of recommendations of the 

committee or board involving restriction or revocation of clinical or 
staff privileges of a health care provider. 
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RCW 70.41.200 - Hospitals 
A coordinated quality improvement program is required of 
all hospitals. 
Purpose:  to improve the quality of medical care and 
prevent malpractice.   
Must include: 
• Review of staff privileges  
• Procedure for resolving patient grievances 
• Collect information on negative outcomes 
• Education programs dealing with quality improvement and 

patient safety 
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RCW 70.41.200 - Hospitals 
Protects what? 
 “Information and documents, including complaints and incident reports 

created specifically for, and collected and maintained by, a quality 
improvement committee.” 

Protects from what? 
 “[R]eview or disclosure, except as provided in [RCW 70.41.200], or discovery 

or introduction into evidence in any civil action.” 
Protect anything else? 
 Yes – no person in attendance at a committee meeting or who participated in 

creation, collection, or maintenance of information or documents specifically 
for the committee shall be permitted to or required to testify in any civil action 
as to the content of such proceedings or the information or documents. 
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Exceptions to the RCW 70.41.200(3) 
privilege: 

Discovery of identity of persons involved in the care at issue 
Testimony of any person concerning personal knowledge of facts if 
acquired independently of committee proceedings 
Introduction into evidence of information collected and maintained 
by committee about health care provider suing over restriction or 
revocation of clinical or staff privileges 
Disclosure of the fact that staff privileges were terminated or 
restricted, including the specific restrictions, and reasons therefor 
Discovery and introduction into evidence of the patient’s medical 
records 
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RCW 43.70.510  

Applies to non-hospitals. 
Allows non-hospitals to have a quality 
improvement plan similar to that of hospitals.  It is 
not required. 
Must be approved by the Department of Health 
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Quality Improvement Plans under RCW 
43.70.510 

Implemented through WAC 246-05-020 
Multiple components including: 
• A governing body (persons or group responsible for the entity) 
• A committee, appointed by the body, with broad representation 

of the services offered, responsible for: 
 Collecting info, reviewing services rendered to improve quality 
 Reporting to governing body, at least semi-annually 
 Periodic evaluation of each provider 
 Procedure for resolving patient complaints 
 Educational activities for quality improvement 
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Current State of the Law 

Five primary cases addressing these statutes:   
Coburn v. Seda, 101 Wn.2d 270 (1984) 
Anderson v. Breda, 103 Wn.2d 901 (1985) 
Adcox v. Children’s Orthopedic Hosp., 123 Wn2d 
15 (1993) 
Lowy v. Peace Health, 174 Wn.2d 769 (2012) 
Fellows v. Moynihan, 2012 Wash. LEXIS 664 
(2012) 
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Coburn v. Seda, 1984 
Medical malpractice case involving death of a 
patient during a heart catheterization procedure 
Plaintiffs sought information from the hospital 
review committee; court reviewed RCW 4.24.250 
Protection only applies if committee is a regularly 
constituted committee whose duty it is to review 
and evaluate quality of patient care 
Things to consider:  guidelines of accrediting 
board; internal bylaws and regulations 
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Anderson v. Breda, 1985 
Med mal case involving alleged negligence of physician, 
negligent credentialing by hospital 
Physician refused to answer questions re: privileges 
Court held that statute is to be construed strictly 
Only applies in regularly constituted committee 
Does not apply to information outside of this committee 
Fact of restriction, suspension or revocation of privileges 
is not protected 
If final decision to restrict, suspend or revoke is made by 
someone outside of protected committee, then that 
person’s records are discoverable. 
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Adcox v. Children’s, 1993 
12 week old boy suffered brain damage after cardiac arrest 
Issue was discoverability of internal investigation documents 
• Memos written by registered nurse with title of quality assurance coordinator 

to chairman of peer review committee; memos from treating physicians based 
on their own investigations 

Burden on party seeking to use protection 
Hospital did not present evidence to show that a  committee 
existed; “informal review” 
Hospital did not show how it followed internal bylaws/guidelines, 
accreditation bodies’ guidelines 
No protection applied  
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Lowy v. PeaceHealth, 2012 
Plaintiff claimed neurological injury to arm after IV infusion. 
Sought records from hospital of other patients with similar problems 
from 2000-2008 
Reviewing chart by chart would be unduly burdensome, however, 
hospital had this information in its quality improvement database 
Issue:  can hospital be forced to review its quality improvement 
database to find the relevant patient charts, given that the database 
itself is privileged?  Yes.   
The Washington Supreme Court held that while the quality 
improvement database itself is privileged, it can be used to locate 
patient charts.  While external review is prohibited by RCW 
70.41.200, internal review is not.   
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Fellows v. Moynihan, 2012 
Birth injury case.  Plaintiff sought 1) credentialing files; records from nonquality 
improvement committees; 3) records related to restriction on Moynihan’s privileges 
(Moynihan had stipulated to surrender of his obstetrics privileges) 
Court:  initial credentialing occurs prior to any services being provided to hospital, so 
nothing to  review, documents not privileged.  Hospital did not show that the initial 
credentialing would hinder legislative purpose of encouraging internal candor, open 
discussions, etc. 
Emphasizes that only documents “created specifically for and collected and maintained by, 
a quality improvement committee” are protected.”  Otherwise, hospitals can “funnel 
records” through a QI committee and keep them protected. 
Must produce documents related to restrictions of privileges and reasons therefor.  
Hospital claimed it had looked in “credentialing” file and found no records.  In fact, the 
relevant documents related to the restriction of privileges found in “investigative file.”  
Court said hospital was too narrow in its search.  Court remanded to trial court to see is 
sanctions were appropriate. 
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Questions and Lessons from Fellows 

Court wants to  find ways for documents to be discoverable – 
privilege is narrowly construed! 
Initial credentialing file and prior services to hospital(s):  what about 
temporary privileges?  What about investigation of work at other 
hospitals?  What about other hospital’s QI files? What info should 
one hospital provide another re: credentials/credentialing file of Dr. 
X? 
Document how initial credentialing process falls under QI.  Keep 
initial credentialing files separate from renewal of privileges file.  
Carefully delineate QI files from other hospitals, if applicable.   
 



21 

Attacks on the Privilege 
Primary Areas of Attack: 
• No showing of a proper plan 
• No showing of a proper implementation of the plan 
• Documentation and information that occurs outside of the plan is 

discoverable (including a waiver argument) 
• Must produce a privilege log 

Underlying all of these arguments is the concept that it is 
the burden of the party asserting the privilege to show it 
exists and the privilege is to be strictly construed  
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A proper plan 

Plaintiffs argue that it is the burden of the 
defendant to show that it has complied with 
relevant statute in having a properly constituted 
committee and plan 
• If hospital, then plan is required – see RCW 70.41.200 
• If not a hospital, then can use RCW 43.70.510 
 Plan has to be approved by Health 
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The plan and its implementation 
Do your internal bylaws, regulations detail how the plan is 
structured and implemented.   
• Flow charts – delegation of responsibility 
• Responsible people 
• Regular meeting requirements 
• Topics of meeting include – quality of care and plans to correct 

problems, review of staff privileges, procedure for resolving 
patient grievances, collect information on negative outcomes, 
education programs dealing with quality improvement and 
patient safety 

• Confidentiality of meetings 
 



24 

Implementation 
Meetings must occur as per the plan 
All investigations must be done as per the plan and 
discussed within the regularly scheduled meetings 
• Plaintiffs are arguing that any information divulged outside of 

any regularly scheduled meetings are not privileged.  They are 
even going as far to say that documents not distributed within 
the meeting itself are not privileged 

Participants must be cautioned to not discuss issues 
outside of meetings.  No informal investigations or 
meetings. 
People outside of the plan should not access the 
information 



25 

Third-Party Subpoenas for quality 
improvement/quality assurance documents 

What do you do when you are not a party to a lawsuit and 
get a subpoena requesting these documents? 
• Consult a lawyer 
• Don’t assume you have to produce documents (see consult a 

lawyer, above) 
• Don’t ignore subpoena 
• Must object in writing within 14 days of receipt, or sooner if 

subpoena requests documents sooner (must object prior to date 
on subpoena)  
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In summary . . . 
Verify that you have a proper plan under the relevant 
statute applying to your entity 
Verify that it is consistent with your internal by-laws, 
regulations, policies and those of the relevant accrediting 
body 
Verify that you are conducting the plan as per policy 
Need to check plan regularly to ensure that it is up to date, 
still be implemented properly – don’t check once and 
forget it! 
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