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Volk: The Facts

• In July 2010, Jan DeMeerleer shot and killed 
his ex-girlfriend, Rebecca Schiering, and her 9 
year-old son. He attempted to murder her 
older son, who escaped

• DeMeerleer then committed suicide
• Schiering’s surviving children sued 

DeMeerleer's estate, his psychiatrist (Dr. 
Howard Ashby) and his clinic, alleging medical 
malpractice and medical negligence
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Volk: The Facts

Tx w/ Ashby 
begins

- Wife has affair
- Divorce
- Suicidal/homicidal 
- Would not act on 
thoughts
- No identifiable target

- Relationship w/ Schiering 
- Volatile behavior
- Family intervention
- Mother contacts Ashby

- Schiering pregnant
- Conflict
- Pregnancy ended
- Laid-off
- Contacts clinic
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Volk: The Facts
- Last visit w/ Ashby
- Mending relationship
- Suicidal / no plan
- Unstable
- Cont. medications

- Schiering ends 
relationship
- No contact w/ clinic

- DeMeerleer kills 
Schiering, her son, and 
takes his own life

3 months
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Volk: Procedural History
• Plaintiffs: Schiering’s mother (Beverly Volk) as 

PR to Estate and GAL for surviving children
• Defendants: DeMeerleer, Dr. Ashby, Spokane 

Psychiatric Clinic
• Claims: medical malpractice and medical 

negligence against Dr. Ashby/Clinic
– Failure to properly treat DeMeerleer and mitigate 

dangerousness;
– Failure to warn; and
– Lost chance of survival.
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Volk: Procedural History
Dr. Ashby files MSJ

– No duty of care owed in 
outpatient setting

– Immunity under RCW 
71.05.120 (1) for failure to 
seek civil commitment 

– No duty to warn because 
no actual threat of physical 
violence against reasonably 
identifiable victim or victim 
RCW 71.05.120 (3)

Plaintiff Opposes
– Duty owed when “special 

relationship” is formed
– No risk assessments / 

intensive psychiatric tx
– Loss of chance attack would 

not have occurred
– Negligent treatment was 

proximate cause of harm
– Decl. from forensic 

psychiatrist
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Volk: Procedural History
• Trial Court:  Granted summary judgment

1. No actual threat of harm directed to identifiable victims
2. No legal duty to warn prior to the incident. 

• Court of Appeals: Reversed Trial Court (in part)
1. RCW 71.05.120(3) does not apply outside context of 

involuntary commitment, therefore separate duty to 
protect under Petersen v. State

2. Affirmed dismissal of loss of chance because no expert 
testimony of actual percentage loss

3. Affirmed dismissal of failure to involuntarily commit 
under RCW 71.05.120(1) immunity provision
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Volk Supreme Court

Three Issues:
1. Does the duty under Restatement § 315 

apply in context of outpatient psychiatric 
treatment? 

2. Was the Plaintiff ’s forensic psychiatrist’s 
declaration admissible?

3. Does Washington’s loss of chance doctrine 
extend to non-patient third parties?
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Volk Supreme Court: Volk’s Claims

Medical Malpractice vs. Medical Negligence:
– Medical Malpractice:  duty to comply with SOC, duty 

owed to patient (RCW 7.70), no duty to 3rd party
– Medical Negligence:  alternate duty under 

Restatement § 315 to 3rd party based on “special 
relationship” between mental health professional 
(MHP) and patient (outside of RCW 7.70)

• Volk’s claims are appropriately characterized as 
medical negligence claims

• Medical malpractice claims dismissed
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Restatement § 315 Duty

• Generally, no duty to prevent a person from 
causing harm to another

• Restatement § 315 is exception to common 
law rule:

There is no duty to so control the conduct of a third person 
as to prevent him from causing physical harm to another unless

(a) a special relation exists between the actor and the third 
person which imposes a duty upon the actor to control the 
third person's conduct, or
(b) a special relation exists between the actor and the other 
which gives to the other a right to protection.
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• What is a “special relationship”?
– “definite, established, and continuing relationship” 

between defendant and 3rd party actor
– Case-by-case analysis

• Court looks to specific facts, statutes, and precedent to 
determine if special relationship exists

• Examples of “special relationships” found:
– Employer / Employee
– Church / Priest
– Jail / Inmate
– Parole Officer / Parolee

Restatement § 315 Duty
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Restatement § 315 Duty
• Ashby conceded a special relationship existed, 

but disputed any duty in outpatient setting
• Volk Court looked to precedent:

Tarasoff v. Regents of University of California (Ca.1976)Tarasoff v. Regents of University of California (Ca.1976)

Petersen v. State (Wa. 1983)Petersen v. State (Wa. 1983)
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Tarasoff (CA. 1976)

• Seminal case regarding duty of a psychiatrist to 
protect against conduct of patient

• Parents of Tatiana Tarasoff (murdered by ex-
boyfriend) alleged his psychologist had a duty 
to warn their daughter of the danger posed by 
patient

• Patient informed his therapist he intended to 
kill an unnamed woman when she returned 
home from spending the summer in Brazil

15



Tarasoff (CA. 1976)

• Court ruled parents could maintain a cause of 
action for negligent failure to protect / warn 
Tatiana

• Issue of fact whether psychiatrist exercised 
reasonable care to protect intended victim

• Common-law duty under Restatement § 315 
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Petersen (WA. 1983)

• First WA case to address whether a special 
relationship exists between MHP and patient 
to satisfy § 315

• Pltf injured in MVA by a driver (Knox) who 
ran red light 

• 5 days earlier, Knox was released from 
Western State after involuntary commitment
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Petersen (WA. 1983)

• Western psychiatrist (Dr. Miller) learned Knox 
had hx of drug abuse and was using angel dust

• Dr. Miller petitioned Court to keep Knox at 
Western for up to 14 more days 

• During extended stay he was detained for 
reckless driving on hospital property

• Dr. Miller released Knox the next day
• Accident occurred 5 days later
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Petersen (WA. 1983)

• Pltf sued the State alleging negligent 
treatment for Dr. Miller’s failure to seek 
additional confinement

• Supreme Court:
• Relied on Tarasoff to find common-law duty;
• Expansive view of Restatement § 315
• Held: Duty to take reasonable precautions to protect anyone

who might foreseeably be endangered by Knox
• Dr. Miller knew his patient was “potentially dangerous” was 

“possibly unpredictable” and evidenced poor compliance with 
his medication regimen
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Volk: Application of § 315 Duty

• Dr. Ashby conceded there was a “special 
relationship” with DeMeerleer, but argued:
– Duty under § 315 only arises when there is a “take-

charge” relationship (i.e., control) over the third 
person under § 319 

– Petersen and its progeny were “take-charge” cases:
• State physician / Involuntary Patient 
• Parole officer / Parolee (Taggert 118 Wash.2d 195)
• Probation officer / Probationer (Hertog 138 Wash.2d 265)
• Corrections office / Community Custody Offender (Joyce 

155 Wash.2d 306)

20



Volk: Application of § 315 Duty
• Supreme Court disagreed:

– Amount/nature of control is not determinative of 
existence of duty

– Relied on Tarasoff, which found a special relationship 
between private MHP and patient in outpatient setting 
under § 315 

– Physicians are in a distinct position of being able to 
“mitigate or prevent the dangerousness” of a patient

– Once a special (“definite, established, and continuing”) 
relationship is formed, the duty to foreseeable victims 
exists, without regard to the ability to “control” the 
actor
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RULE
After a special relationship is formed between a 

MHP and his or her outpatient under 
Restatement § 315, the MHP is under a duty of 

reasonable care to act consistent with the 
standards of the mental health profession, in 

order to protect the foreseeable victims of his 
or her patient.

Volk: Application of § 315 Duty
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Restatement § 315 Duty: Policy Concerns

• Court also considered 5 policy concerns:
1. Ability to control outpatient;
2. Public interest in safety;
3. Difficulty in predicting patient behavior;
4. Goal of least restrictive environment;
5. Physician/patient privilege. 
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Policy Concern
1. Control;
2. Safety;
3. Predicting Patient Behavior;

4. Least Restrictive 
Environment;

5. Physician/patient privilege. 

Conclusion
1. Custodial control not required;
2. Strong interest;
3. Concept of “due care” adequately 

accounts for difficulty of 
rendering dx for propensity for 
violence;

4. Fear of increased civil 
commitments is unfounded;

5. Privilege must give way, in some 
cases, to supervening interest of 
society

Restatement § 315 Duty: Policy Concerns
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The “duty to warn” 
extends to all 

foreseeable victims
of potentially

dangerous patients, 
even if no specific 
target is identified.  

Volk: Key Holding

26



§ 315 Petersen Duty 
does not require 

that the MHP make 
the correct 

determination of 
dangerousness every 

time.
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§ 315 Duty requires 
MHP to act with 
reasonable care 

when identifying and 
mitigating the 

dangerousness of 
psychiatric patients. 
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Volk Supreme Court Holding

Three Issues
1. Does the duty under Restatement § 315 

apply in context of outpatient psychiatric 
treatment? 

YES
• Special relationship exists
• Foreseeability is a question of fact
• Decl. from forensic psychiatrist created 

genuine issue of material fact 
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Volk Supreme Court Holding
2. Was the forensic psychiatrist’s declaration admissible? 

YES (opinions were not speculative)

3. Does Washington’s loss of chance doctrine extend to 
non-patient third parties? 

NO
• Only applies to malpractice claims between patient & provider;
• Loss of chance does not apply if the plaintiff is alleging that the 

defendant’s negligence actually caused the unfavorable 
outcome;

• Claim is indistinguishable from medical negligence claim as Volk 
alleged the same duty, same negligence actions, and same harm. 
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Volk Supreme Court
– 6-3 Opinion ~ Majority:

Fairhurst       Johnson       Stephens     González       McCloud         Yu

– Dissent:

Wiggins       Owens        Madsen
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Volk Dissent
• Agreement with Majority:

– Medical malpractice claims are not available to 
third parties

– Dismissal of Volk’s medical malpractice claim 
appropriate

• Disagreement with Majority:
– No viable medical negligence claim as RCW 7.70 

is exclusive means of recovery for health-care 
related injury

– Even if medical negligence claim is allowed, 
Majority gets it wrong
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Volk Dissent

• Plain language of § 315: “control” is 
prerequisite to liability
– “There is no duty to so control the conduct of 

a third person…”
– § 315 does not establish a duty to control when 

there is no ability to control

• Majority expands § 315 to apply to any MHP, 
regardless of ability or inability to exercise 
control
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Volk Dissent
• Ability to control in outpatient setting is 

expressly absent
• Majority’s statement that duty applies 

wherever a “definite, established, and 
continuing relationship” conceivably expands 
liability beyond MHP/Patient
– Teammates, partners, other ongoing relationships

• Majority adopts broad liability but fails to 
articulate its precise scope, to whom it applies, 
and why it has been changed
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Volk Dissent
• No evidence that expanding liability will 

increase public safety
• Excessive involuntary commitment greatly 

harms those unnecessarily confined
• Alerting authorities without clear target or 

imminent threat breaches patient 
confidentiality and hardly assists in prevention 
of harm

• Risk of breach of confidentiality may 
discourage mentally ill from seeking treatment
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Tarasoff Effect

2015: http://www.ncsl.org/research/health/mental-
health-professionals-duty-to-warn.aspx#236



Tarasoff Effect
• States vary widely on statutory language

– Victim/Type of Provider/Level of Threat/Source of 
Threat (family vs. patient)

• Examples: No duty to warn unless
– “…an actual threat of physical violence against a 

clearly identified or reasonably identifiable victim.” 
(Utah)

– “…explicit threat of imminent serious physical harm 
or death to a clearly identified or identifiable victim or 
victims, and the patient has the apparent intent and 
ability to carry out such a threat.” (Arizona/Idaho)
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Tarasoff Effect
• Colorado no duty to warn unless:

– “…serious threat of imminent physical violence 
against a specific person or persons.”

• After Aurora shooting:
– “…serious threat of imminent physical violence 

against a specific person or persons, including those 
identifiable by their association with a specific location or 
entity.”

• Legislature: extended immunity/duty to warn 
– Reasoning: specific entities, if purposefully damaged or 

attacked as a result of a mental health patient's 
violence, jeopardize public health and safety 
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Tarasoff Effect
• California and Michigan

– Nearly identical statutory language; duty to warn 
when:

• CA: “a patient has communicated a serious threat of physical 
violence against a reasonably identifiable victim”

• MI: “a patient communicates a threat of physical violence 
against a reasonably identifiable third party”

• Does a psychiatrist who receives information 
from a patient’s family member that the patient 
has threatened to harm a third party, have a legal 
duty to warn? 
– California: Yes
– Michigan: No
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Volk: The Problems

• Court fails to address RCW 71.05.120 which 
states in part that there is a:

“…duty to warn or to take reasonable 
precautions to provide protection from violent 
behavior where the patient has communicated 
an actual threat of physical violence against a 

reasonably identifiable victim or victims.”
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Volk: The Problems

• Potential gaps: 
– What is the duty to warn or protect in other 

settings?
• Emergency treatment
• Episodic, not continuous, care
• Voluntary inpatient treatment

– COA and SC opinions appear to limit application 
of RCW 71.05.120 to involuntary commitment

– Volk decision requires “special relationship”

41



Volk: The Problems

• Potential long-term effects of Volk decision? 
– Erosion of doctor-patient confidentiality

• Reluctance of patients to disclose thoughts in therapy

– Increase in involuntary commitment requests
• Worsen the existing strain on inpatient MH services

– Decrease in access to care for potentially violent 
patients

– Roadblock to merging of mental health and 
physical health services

– Increase in litigation
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Volk: The Problems

• What about HIPAA? – Conflicting duties?
– RCW 71.05.120: “Reasonably identifiable victim”
– Volk: “All foreseeable victims”
– HIPAA (45 CFR § 164.512(j)):  Allows disclosure:

• If threat is serious and imminent
• To person(s) reasonably able to lessen the threat

– WSMA is seeking formal opinion from federal 
Office for Civil Rights

• No timeframe for a response

43



Legislative
Updates

Facts / 
Procedural
History

Analysis &
Conclusion

AGENDA

44



Legislative Developments

45

• 1986 – ESSB 6048
– Added duty to warn/protect language to ITA
– Intent

• Address Tarasoff
• Abrogate the Petersen decision
• Apply to outpatient and inpatient treatment



Legislative Developments
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• 2017 – Setting the stage
– Volk decision – December 22, 2016
– 2017 legislative session begins – January 9, 2017
– Motion for reconsideration – January 11, 2017
– Broad coalition – WSMA, WSHA, AMA, WSPA (2), 

WAFP, WA-ACEP, ARNPs, social workers, et al.
– Expectations low

• Short time to draft bill, obtain sponsors
• Reluctance of legislature to act while case is “alive” 
• Hoping for a hearing or work session



Legislative Developments
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• 2017 – SB 5800/ HB 1810
– Highlights of original bills

• Duty to warn/protect extended to broad group of 
practitioners (including providing brief/episodic care)

• Applied same duty language as in RCW 71.05.120
• Language placed in Chapter 7.70 RCW

– Initial outcome
• SB 5800 passed out of Senate Law & Justice Committee
• HB 1810 did not get a hearing in House Judiciary 

Committee



Legislative Developments
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• 2017 – SB 5800
– Bill amended on Senate floor

• Duty to warn/protect language changed
• “… duty to warn of a patient’s violent behavior only if 

the patient has communicated … an actual threat of 
physical violence that poses a serious or imminent 
threat to the health or safety of a reasonably 
identifiable person or persons.”

• Language moved back to Chapter 71.05 RCW
– Allows medical negligence lawsuits by injured third parties



Legislative Developments
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• 2017 – SB 5800
– Problems with amended bill

• Removed duty to protect
• “Serious OR imminent” rather than “serious AND

imminent”

– Passed Senate 33-16
• Plan was to amend problematic language in House



Legislative Developments
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• 2017 – SB 5800
– Reluctant hearing in House Judiciary Committee

• Chair opposed bill, did not hear companion HB 1810

– Strong testimony in favor of bill
– Chair did not bring bill up for a vote
– Bill is “dead” for this legislative session
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Legislative Developments

• 2017 – Other legislative action
– Proposed amendment to ESSB 5048 (op. budget)

• Medical licensing bodies would be prohibited from 
disciplining licensees who followed standard in RCW 
71.05.120 rather than the Volk foreseeability standard

• NOT adopted

– Budget proviso: Study effects of Volk decision
• Calls for quick turnaround (data for 2018 session)
• Still a work in progress
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Legislative Developments

• 2018 - ???
– Another attempt to pass Volk “fix” likely
– Politics

• Rs more supportive of a “fix”
• Ds less supportive
• Party alignment in Senate may change to D in fall
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Practical Application

• Difficult to advise MHPs
• Assist providers to understand general 

framework for duty to warn:
1. Special relationship requirement;
2. Duty to warn applies to all foreseeable victims

of patient, even if specific victim is not named;
3. Do not need to make correct determination, 

but must use reasonable care (standards of 
profession) when identifying and mitigating the 
dangerousness.
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Practical Application

• Identify possible risks of harm
– Obtain thorough patient history
– Past mental health tx? GET THE RECORDS

• Or make reasonable attempts to get the records

– Seek patient consent to speak with family 
members

– Suicide and risk assessments
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Practical Application

If potential risk/threat communicated (Big 
Picture):

– Thoroughly interview patient
– Determine level of risk

• Consider use of Linear model / decision tree / critical 
pathway (i.e., Gross, Southard, Lamb, and Weinberger 
(1987)) as framework

– Develop and DOCUMENT intervention plan 
appropriate to situation and level of risk
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Practical Application
Possible Intervention Options

Low: support, advocate, basic safety plan, medication 
management, reassess periodically

Medium: consultation with colleagues, involve support 
system (if patient willing), develop specific safety plan, 
discuss voluntary hospitalization and other tx options

High: arrange crisis assessment (implement RCW 71.05, 
contact DMHP), collaborate with any inpatient tx teams, 
identify and notify foreseeable victims AND make 
appropriate contacts with law enforcement
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Practical Application
Who is a foreseeable victim? THINK BROADLY

– Specific persons?
– Groups of people?
– Minority or religious groups?
– Specific locations?

• Schools/Movie Theaters/Hospitals/Parks, etc.

– Children?
– Neighbors?
– Spouses?
– Siblings?
– Other drivers?
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Practical Application

DOCUMENT!
• Reasons why patient is not felt to pose a risk to 

others
• Reasons why patient is felt to pose a risk to 

others
• Actions taken to mitigate risk of violent behavior
• Document the thought process and consideration 

of additional action/treatment as warranted
• Not just the “why” but also “why not”
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