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7:30 AM - 8:15 AM - Registration and Continental Breakfast 

 
8:15 AM - 8:45 AM - Welcome, Introduction of 2017-18 Board, Scholarship Awards 

Sandy Slaton, WHCRMS President 
Multicare Health System 

 
8:45 AM - 9:45 AM - MORNING KEYNOTE: “Smoking Story”  

Dana Siegal, RN, CPHRM 
Director of Patient Safety, CIRCO Strategies, A Division of The Risk Management Foundation of the Harvard Medical 

Institutions 
 

9:45 AM – 10:00 AM – Break 
 

10:00 AM – 11:00 AM – Crisis Management: The Opioid Epidemic 
Gary Franklin, Medical Director 

Department of Labor & Industries 
  

11:00 AM - Noon – Case Law & Medical Malpractice Update 
Phil deMaine, Partner 
Peirce Rand, Associate 

Johnson Graffe Keay Moniz & Wick, LLP 
  

Noon – 1:00 PM Lunch 
1:00 PM - 2:00 PM – Legislative Update 

Zosia Stanley, JD, MHA, Policy Director, Access, WSHA 
Tierney Edwards, JD, Associate Director of Legal and Federal Affairs, WSMA 

 
2:00 PM – 3:00 PM ADA Compliance  

M. Re Knack, Member  
Ogden Murphy Wallace 

 
3:00 PM - 3:15 PM – Break 

 
3:15 PM – 4:15 PM Consent Calamity! The Friday Afternoon Crisis 

Heath Fox, Partner 
Lewis Brisbois 

 
4:15 PM – 4:30 PM - Door prizes and adjourn 

 
4:30 PM – 5:30 PM Hosted Networking  

Club Room (2nd Floor) 



Re Knack

Compliance with State and Federal 
Public Accommodation Laws for 
Persons with a Disability 
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State and Federal Laws

•Washington Law Against Discrimination
• Washington State Human Rights Commission (HRC)

•The Americans with Disabilities Act (ADA)
• Washington State Human Rights Commission (HRC)

• Department of Justice (DOJ)

•Affordable Care Act  (ACA)
• Office of Civil Rights (OCR)

Public Accommodation



3

Hot Issues
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Investigation
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You’re Being Investigated
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You’re Being Investigated
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You’re Being Investigated
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Investigation and Response
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Investigation and Response
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Settlement Proposal
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Compliance 
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How Do They Get Started?
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Get In Front of It
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Get In Front of It
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Hot Issues – Deaf and Hard of Hearing
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Hot Issues – Deaf and Hard of Hearing
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Hot Issues – Deaf and Hard of Hearing
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Hot Issues – Deaf and Hard of Hearing



19

Hot Issues – Service Animals

• An animal that is trained for the purpose of assisting 
or accommodating a disabled person’s sensory, 
mental, or physical disability.

• Is the animal a service animal required because of a disability?

• What work or task has the animal been trained to perform?
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Hot Issues – Limited Mobility



OGDEN MURPHY WALLACE

OMWLAW.COM

M.  Re  Knack
rknack@omwlaw.com
206.442.1312



CASE LAW  

UPDATE

(2016-17)

Phil deMaine & Pierce Rand



Pitts v. Inland Imaging, L.L.C., No. 
32512-1-III, 2017 WL 1827025 
(Wash. Ct. App. May 4, 2017)



Background

■ Woman was pregnant with twin girls

■ Ultrasound showed each baby in its own amniotic sac 
(dichorionic diamniotic)

■ Later ultrasound showed one baby had died & only one amniotic 
sac

■ Parents filed suit, claiming loss of chance of better outcome due 
to Imaging Group’s failure to diagnose this condition on initial 
ultrasound

Pitts v. Inland Imaging, L.L.C., No. 32512-1-III, 2017 WL 1827025 (Wash. Ct. App. May 4, 2017)



Summary Judgment

■ Imaging group moved for summary judgment on the plaintiff’s 

loss of chance claim

■ Plaintiff expert: twins had 90% chance of better outcome if 

condition diagnosed earlier

■ Trial Court granted summary judgment & plaintiff appealed

Pitts v. Inland Imaging, L.L.C., No. 32512-1-III, 2017 WL 1827025 (Wash. Ct. App. May 4, 2017)



Issue

Did the trial court properly dismiss the

plaintiff’s loss of chance claim?

Pitts v. Inland Imaging, L.L.C., No. 32512-1-III, 2017 WL 1827025 (Wash. Ct. App. May 4, 2017)



Answer

Yes, there is no loss of chance when

the injury is caused by medical

negligence, or when the negligence

reduces the chance of survival / better

outcome by greater than 50%.

Pitts v. Inland Imaging, L.L.C., No. 32512-1-III, 2017 WL 1827025 (Wash. Ct. App. May 4, 2017)



Analysis

■ Court noted that lost chance doctrine is 

“developing rapidly”

■ Provides an overview of case law applying 

the lost chance doctrine

Pitts v. Inland Imaging, L.L.C., No. 32512-1-III, 2017 WL 1827025 (Wash. Ct. App. May 4, 2017)



Reasoning

■ Mohr v. Grantham, 172 Wn.2d 844, 262 P.3d 490 
(2011)

– Recognizes loss of chance as a distinct injury

■ Dormaier v. Columbia Basin Anesthesia, P.L.L.C., 177 
Wn. App. 828, 313 P.3d 431 (2013)

– Loss of chance is not separate cause of action and applies only 
when Pl already has no more than 50% chance of having 
successful recovery or survival from underlying condition

■ Volk v. DeMeerleer, 187 Wn.2d 241, 386 P.3d 254 
(2016)

– Loss of chance does not apply when negligence reduces chance of 
survival by greater than 50%

Pitts v. Inland Imaging, L.L.C., No. 32512-1-III, 2017 WL 1827025 (Wash. Ct. App. May 4, 2017)



Holding

Affirmed dismissal of the plaintiff’s loss of chance 
claim for 2 reasons

1. Plaintiff alleged that injury was caused by medical 
negligence

• “There is no lost chance claim when the injury is 
caused by medical negligence.”

2. 90% chance of surviving if diagnosed correctly at 
earlier time

• “There was no lost chance of any kind.”

Pitts v. Inland Imaging, L.L.C., No. 32512-1-III, 2017 WL 1827025 (Wash. Ct. App. May 4, 2017)



Dunnington v. Virginia Mason 
Med. Ctr., 187 Wn.2d 629, 389 
P.3d 498 (2017)



Factual Background

■ Plaintiff’s PCP referred to podiatrist, who diagnosed 
lesion on the bottom of his foot as pyogenic 
granuloma (benign)

■ Recommended either surgical excision or 
conservative treatment with cryotherapy—plaintiff 
chose conservative treatment

■ Follow up two weeks after, gave options again and 
recommended excision—plaintiff declined

Dunnington v. Virginia Mason Med. Ctr., 187 Wn.2d 629, 389 P.3d 498 (2017)



Factual Background

■ Plaintiff instructed to return in 10 days, but he did 
not

■ MRI performed several months later & surgical 
excision was again recommended

– Plaintiff deferred b/c he wanted to discuss with his 
family

■ A biopsy performed about a month later diagnosed 
cancer

Dunnington v. Virginia Mason Med. Ctr., 187 Wn.2d 629, 389 P.3d 498 (2017)



Procedural Background
■ Plaintiff sued podiatrist, alleging that his negligent diagnosis 

deprived him a 40% chance that melanoma would not recur

– Defendant hospital asserted contributory negligence defense

■ Plaintiff moved for partial summary judgment on this defense & 
also argued that the applicable causation standard was 
“substantial factor,” not “but for”

■ Trial Court granted the plaintiff’s motion on contributory 
negligence, but ruled that “substantial factor” did not apply

■ Parties jointly sought discretionary review of these rulings, 
which the Supreme Court granted

Dunnington v. Virginia Mason Med. Ctr., 187 Wn.2d 629, 389 P.3d 498 (2017)



Issue

Does “substantial factor” replace “but for”
as the causation standard for loss of chance
claims?

Dunnington v. Virginia Mason Med. Ctr., 187 Wn.2d 629, 389 P.3d 498 (2017)



Answer

No, “substantial factor” only applies in limited
situations, and loss of chance is not one of
them.

Dunnington v. Virginia Mason Med. Ctr., 187 Wn.2d 629, 389 P.3d 498 (2017)



Reasoning

■ “Substantial factor” test only applies in limited 
circumstances:

1. One of two causes would produced identical harm

2. Similar, but not identical, result would have followed 
without defendant’s act

3. One defendant made a clearly proven but quite 
insignificant contribution to the result

■ Plaintiff claimed “substantial factor” applied in this 
specific case because there were two causes of the 
40% lost chance—the cancer and the doctor’s 
negligence

Dunnington v. Virginia Mason Med. Ctr., 187 Wn.2d 629, 389 P.3d 498 (2017)



Holding
■ Supreme Court rejected this argument, noting that 

harms were not identical

– “It does not make sense to say that the cancer reduced 
[plaintiff’s] chance the cancer would not recur.”

■ Court also called the plaintiff out for essentially trying 
to replace “but for” with “substantial factor” in all loss 
of chance cases involving medical negligence

■ Court determined that an issue of fact existed on 
defendant’s contributory negligence defense

Dunnington v. Virginia Mason Med. Ctr., 187 Wn.2d 629, 389 P.3d 498 (2017)



Takeaway

■ The typical “but for” causation standard 
applies to most (if not all) loss of chance 
cases

■ The underlying injury cannot be used to 
secure the “substantial factor” standard

Dunnington v. Virginia Mason Med. Ctr., 187 Wn.2d 629, 389 P.3d 498 (2017)



Volk v. DeMeerleer, 187 Wn.2d 
241, 386 P.3d 254 (2016)



Factual Background

■ Psychiatrist’s patient murdered his girlfriend 
and one of her sons & attempted to kill another 
son before taking his own life

■ He was patient for 9 years leading up to attack, 
had expressed suicidal and homicidal ideations

■ Never named the girlfriend or her son as 
potential victims

Volk v. DeMeerleer, 187 Wn.2d 241, 386 P.3d 254 (2016)



Summary Judgment

■ Psychiatrist filed MSJ, offered affidavits from client’s 
friends and family stating no one believed he was 
having issues leading up to the murders and no one 
believed he was capable

■ Plaintiff opposed MSJ with expert psychiatrist 
declaration that psychiatrist should have done more in 
months leading up to murders & failure to do so led to 
loss of chance of better outcome

■ Trial Court granted MSJ, finding no legal duty to warn 
victims & loss of chance did not apply

Volk v. DeMeerleer, 187 Wn.2d 241, 386 P.3d 254 (2016)



Issues

■ Did the psychiatrist owe the victims a duty 
of care based on his relationship with his 
patient?

■ Does the loss of chance doctrine apply?

Volk v. DeMeerleer, 187 Wn.2d 241, 386 P.3d 254 (2016)



Answer

■ A special relationship existed between the 
psychiatrist and patient and an issue of 
fact existed as to whether the victims were 
foreseeable

■ Loss of chance did not apply, and is not a 
substitution of actual “but for” causation

Volk v. DeMeerleer, 187 Wn.2d 241, 386 P.3d 254 (2016)



Analysis (Duty)

■ Distinguishes between medical negligence and medical malpractice 
claims

– Malpractice = duty owed to the patient; physician /Pt relationship required

■ Restatement § 315 imposes alternate duty to victim based on 
special relationship between mental health professional and patient

■ Foreseeability of victim and what actions are required to fulfill 
duty is informed by standards of mental health profession

– Peterson v. State, 100 Wn.2d 421 (1983)

Volk v. DeMeerleer, 187 Wn.2d 241, 386 P.3d 254 (2016)



Holding (Duty)

■ After special relationship is formed between 
mental health professional and the outpatient 
satisfying Restatement § 315, there is duty to 
act consistent with standards of profession in 
order to protect foreseeable victims of the 
patient

■ Whether victims are foreseeable is a question 
of fact for jury

Volk v. DeMeerleer, 187 Wn.2d 241, 386 P.3d 254 (2016)



Holding (Duty)

■ Court considered a number of factors in deciding to 
impose duty: 

– Psychotherapist’s ability to control the outpatient

– Public’s interest in safety from violent assault

– Difficulty inherent in attempting to forecast whether 
Pt represents substantial risk of physical harm to 
others

– Goal of placing mental patient in least restrictive 
environment and safeguarding Pt’s right to be free 
from unnecessary confinement

– Social importance of maintaining confidential 
nature of communications

Volk v. DeMeerleer, 187 Wn.2d 241, 386 P.3d 254 (2016)



Analysis/Holding (Loss of 
Chance)

■ Loss of chance is inapplicable where 
defendant’s negligence acutely caused 
unfavorable outcome

■ Affirmed trial and appellate court’s decision to 
dismiss loss of chance because the plaintiff 
was seeking to hold psychiatrist accountable 
for the actual outcome, not the lost chance

Volk v. DeMeerleer, 187 Wn.2d 241, 386 P.3d 254 (2016)



Takeaway

■ Makes it very difficult for mental health 
providers by expanding the duty to protect 
anyone that a fact finder may deem 
“foreseeable”

– Summary judgment may be very difficult to 
obtain

■ Loss of chance does not apply if the injury is 
allegedly caused by medical negligence

Volk v. DeMeerleer, 187 Wn.2d 241, 386 P.3d 254 (2016)



Frausto v. Yakima HMA, LLC, 
No. 93312-0, 2017 WL 
1533247 (Wash. Apr. 27, 
2017)



Factual Background

■ 70-year old quadriplegic man checked into 

Yakima HMA for pneumonia

■ Nurses allegedly failed to provide proper care 

resulting in pressure ulcers

■ Lawsuit filed 

Frausto v. Yakima HMA, LLC, No. 93312-0, 2017 WL 1533247 (Wash. Apr. 27, 2017)



Summary Judgment

■ Yakima HMA moved for summary judgment on 

causation

■ Plaintiff offered declaration of expert ARNP

■ Yakima HMA argued that nurses are not 

qualified to offer opinions on causation

Frausto v. Yakima HMA, LLC, No. 93312-0, 2017 WL 1533247 (Wash. Apr. 27, 2017)



Summary Judgment

■ Trial Court granted Yakima HMA’s motion for 
summary judgment 

■ Held that nurses are per se unqualified to opine on 
causation

■ Plaintiff appealed, and review granted by the 
Supreme Court

Frausto v. Yakima HMA, LLC, No. 93312-0, 2017 WL 1533247 (Wash. Apr. 27, 2017)



Issue

May an ARNP express an opinion on causation
in a medical malpractice action in accordance
with RCW 7.70.040?

Frausto v. Yakima HMA, LLC, No. 93312-0, 2017 WL 1533247 (Wash. Apr. 27, 2017)



Answer

Yes, so long as the condition is within the
scope of his/her particular practice.

Frausto v. Yakima HMA, LLC, No. 93312-0, 2017 WL 1533247 (Wash. Apr. 27, 2017)



Analysis

■ Issue of first impression for Supreme Court

■ Conflicting analysis by the appellate courts

– Colwell v. Holy Family Hosp., 104 Wn. App. 606, 15 P.3d 

210 (2001)

– Davies v. Holy Family Hosp., 144 Wn. App. 483, 183 P.3d 

283 (2008)

– Hill v. Sacred Heart Med. Ctr., 143 Wn. App. 438, 177 P.3d 

1152 (2008)

Frausto v. Yakima HMA, LLC, No. 93312-0, 2017 WL 1533247 (Wash. Apr. 27, 2017)



Holding

■ The Supreme Court found the Hill analysis to be correct

■ ARNP can diagnose and treat some illnesses under 

RCW 18.79.050

■ Therefore, “if an ARNP is qualified to independently 

diagnose a particular medical condition, it follows that 

the ARNP may have the requisite expertise under ER 

702 to discuss medical causation of that condition.”

Frausto v. Yakima HMA, LLC, No. 93312-0, 2017 WL 1533247 (Wash. Apr. 27, 2017)



Takeaway

■ Narrow holding only applicable to ARNPs

■ Scope of practice in relation to diagnosis and 

treatment is the critical consideration under ER 

702.

Frausto v. Yakima HMA, LLC, No. 93312-0, 2017 WL 1533247 (Wash. Apr. 27, 2017)



Taylor v. Intuitive Surgical, Inc., 
187 Wn.2d 743, 389 P.3d 517 
(2017)



da Vinci Surgical System



Factual Background

■ Intuitive Surgical Inc. (ISI) makes robotic surgical 
device called “da Vinci System” used by surgeons 
for laparoscopic surgeries

– Used first time in 1997

– FDA cleared for prostatectomies in 2001

■ Even with expertise in open surgery, surgeon would 
still need training and experience to operate da 
Vince System successfully

■ Experts testified that “confidence” with the device 
takes between 150-250 procedures

Taylor v. Intuitive Surgical, Inc., 187 Wn.2d 743, 389 P.3d 517 (2017)



Factual Background

■ Doctor at issue had 15 yrs experience in open 
procedures, had experience in hand-assisted lap 
procedures

■ Performed 2 proctored prostatectomies before doing 
first unproctored procedure on Pt

■ Pt was a bad candidate for robotic surgery per ISI’s
guidelines:

– Weighed 280 with BMI of 39 

– 3 prior lower abdominal surgeries

– Pt not positioned in Trendeleburg position due to weight

Taylor v. Intuitive Surgical, Inc., 187 Wn.2d 743, 389 P.3d 517 (2017)



Factual Background

■ Doctor knew Pt was not an optimal candidate 
but did surgery anyway using robotic system

■ Lacerated rectal wall, converted to open 
procedure

■ Pt’s quality of life very poor during last 4 years 
of life

Taylor v. Intuitive Surgical, Inc., 187 Wn.2d 743, 389 P.3d 517 (2017)



Procedural Background

■ Pt’s estate filed suit alleging negligence, product liability 
under WPLA, CPA, breach of contract, breach of 
warranty

■ Doctor and Hospital settled, leaving ISI as the only 
defendant

■ Trial Court granted summary judgment on all claims 
except failure to warn under the WPLA

■ Verdict for ISI and plaintiff appealed; Appellate Court 
affirmed; Supreme Court granted review

Taylor v. Intuitive Surgical, Inc., 187 Wn.2d 743, 389 P.3d 517 (2017)



Issue

Does a medical device manufacturer owe a
duty to warn a purchasing hospital (not
merely the physician) about the dangers of
a medical device?

Taylor v. Intuitive Surgical, Inc., 187 Wn.2d 743, 389 P.3d 517 (2017)



Answer

Yes, the WPLA, by its plain language,
imposes a duty on manufacturers of
medical products to warn hospitals.

– “Certainly an airplane manufacturer 
does not only supply a user’s 
manual to the pilots—the airline 
owner needs a copy as well.”

Taylor v. Intuitive Surgical, Inc., 187 Wn.2d 743, 389 P.3d 517 (2017)



Reasoning/Holding

■ Manufacturer has duty to warn hospitals of products’ 
dangers when they purchase them

– Plain language of the WPLA

– Especially where the product is “an extremely complex and 
dangerous medical device”

■ Hospitals owe an independent, non-delegable duty to their 
patients (i.e. Corporate Negligence)

– Need to know dangers of own products to properly 
credential doctors

– Doctor is not a learned intermediary between manufacturer 
and hospital

Taylor v. Intuitive Surgical, Inc., 187 Wn.2d 743, 389 P.3d 517 (2017)



Takeaway

■ Manufacturer has duty to warn hospitals of 
product’s dangers when they purchase it under 
the WPLA

■ Supreme Court repeatedly indicated that 
“hospitals must maintain a high standard of 
care for the benefit of their patients” 

– Plaintiffs will likely cite this dicta in support of 
corporate negligence claims

Taylor v. Intuitive Surgical, Inc., 187 Wn.2d 743, 389 P.3d 517 (2017)



Driggs v. Howlett, 193 Wn. App.
875, 371 P.3d 61 (Division 3,
2016)



Factual Background

■ 15 yr old boy was diagnosed with osteosarcoma 
above right ankle

■ Doctor decided instead of amputation, would 
remove cancerous fragment of bone and insert 
allograft from cadaver, screw metal plate to tibia 
and allograft to provide fixation

■ Suffered complications requiring multiple 
subsequent surgeries

– Left with severe equinas, numbness R foot, and a 
limp

Driggs v. Howlett, 193 Wn. App. 875, 371 P.3d 61 (2016)



Procedural Background

■ Plaintiff’s keynote expert, Dr. Menendez, was from 
California, testified to a “national SOC” rather than WA 
SOC

– He also failed to testify to a reasonable degree of 
medical probability/certainty

■ MIL brought by defense to prelude Dr. Menendez’s 
testimony, since he only testified to national SOC

– In response, Dr. Menendez filed a declaration, stating 
that he had since conferred with experts in WA and 
confirmed that the national SOC applies

■ Trial Court reserved ruling

Driggs v. Howlett, 193 Wn. App. 875, 371 P.3d 61 (2016)



Procedural Background

■ During trial, a different plaintiff expert testified that the 
national SOC is applied in WA

■ Trial Court struck Dr. Menendez’s opinions on the SOC

– “[N]o law supported [Plaintiff’s] reliance on another 
physician’s testimony to lay the foundation for Dr. 
Lawrence Menendez’s opinion that the Washington and 
national standards of care correspond.”

– Dr. Menendez never agreed “to base his opinion on 
reasonable medical probability.”

■ Verdict for defendant and plaintiff appealed

Driggs v. Howlett, 193 Wn. App. 875, 371 P.3d 61 (2016)



Issues

■ Can the foundation for an expert’s
opinions (at least on SOC) be laid by
another expert?

■ Must an expert expressly affirm that
his/her opinions are based on a
“reasonable degree of medical certainty?”

Driggs v. Howlett, 193 Wn. App. 875, 371 P.3d 61 (2016)



Answer

■ Yes, “a qualified medical expert may testify to a national
standard of care alone if another qualified medical expert at
the same trial testifies that the Washington standard
parallels the national standard.”

■ No, an expert need not specifically testify to a “reasonable
degree of medical certainty.”

– “the law does not require the uttering of any talismanic
words.”

Driggs v. Howlett, 193 Wn. App. 875, 371 P.3d 61 (2016)



Reasoning/Holding

■ Court noted that laws change from state to state but medical 
care holds constant throughout America, at least outside rural 
areas. “We remain bound, however, by our legislature’s 
declaration that the trier of fact must find and apply a state 
standard of care.”

■ Because the plaintiff’s other expert stated the two standards 
are equivalent, that was sufficient foundation for Dr. 
Menendez’s opinion.

■ “We do not require experts to testify in a particular format but 
instead look at the substance of the allegations and the 
substance of what the expert brings to the discussion.”

■ The Trial Court committed reversible error in striking Dr. 
Menendez’s testimony on SOC

Driggs v. Howlett, 193 Wn. App. 875, 371 P.3d 61 (2016)



Takeaway

■ The foundation for an expert’s testimony (at least on 
SOC) may be established through the testimony of 
another expert

■ So long as the substance of an expert’s testimony 
meets the standard, he/she need not explicitly testify to 
a “reasonable degree of medical certainty”

– Nonetheless, “litigation counsel would be wise to insist 
that a medical expert agree to expressly affirm that his 
opinions will be based on reasonable medical 
probability, before counsel asks questions.”

Driggs v. Howlett, 193 Wn. App. 875, 371 P.3d 61 (2016)



Fortgang v. Woodland Park 
Zoo, 187 Wn.2d 509, 387 P.3d 
690 (2017)



Background

■ Petitioner filed a PRA 

request for documents 

concerning the elephants 

at the Woodland Park 

Zoo

■ PRA request was filed 

with Woodland Park Zoo 

Society, a private 

nonprofit.

■ The Woodland Park Zoo 

Society reused to honor 

the PRA request Fortgang v. Woodland Park Zoo, 187 Wn.2d 509, 387 P.3d 690 (2017)



Telford Test
■ “functional equivalent of a government agency” 

■ 4 factors:

1. Whether the entity performs a government function

2. The extent to which the government funds the entity’s 
activities

3. The extent of government involvement in the entity’s 
activities

4. Whether the entity was created by the government

Fortgang v. Woodland Park Zoo, 187 Wn.2d 509, 387 P.3d 690 (2017)



Takeaways

■ The Telford test has been expressly adopted

■ PRA requests can be served on private entities 

affiliated with a hospital if that entity is the 

“functional equivalent” of a government agency

■ Implications for state hospitals

Fortgang v. Woodland Park Zoo, 187 Wn.2d 509, 387 P.3d 690 (2017)



Estate of Eikum v. Joseph, 196 
Wn. App. 1005 (Division 3, 
2016)



Factual Background

■ Dr. Joseph detected a bruit in the patient’s 

carotid artery—signifies either stenosis of CA or 

stenosis of aortic valve 

■ Test ruled out no stenosis in carotid artery 

which made stenosis of aortic valve more 

likely—did not share info with patient

Estate of Eikum v. Joseph, 196 Wn. App. 1005 (2016)



Factual Background

■ Next couple of months patient had episodes of 
syncope or near passing out, went to ER

■ Had EKG showing tachycardia, followed up with 
her doctor—ordered more tests, planned to 
request cardiology evaluation

■ Dr. Joseph cleared patient for elective right 
knee replacement surgery

Estate of Eikum v. Joseph, 196 Wn. App. 1005 (2016)



Factual Background

■ Knee surgery exacerbated heart condition, 
resulting in a heart attack 36 hrs after surgery

■ Emergency bypass surgery performed

■ Patient died later that month

Estate of Eikum v. Joseph, 196 Wn. App. 1005 (2016)



Procedural Background

■ At the close of plaintiff’s case, defense moved for 
judgment as a matter of law on informed consent

■ Trial Court granted the motion, stating that “a provider 
cannot be liable for informed consent claims arising 
from the ruled out diagnosis”

■ Jury found that Dr. Joseph was not negligent

■ Plaintiff appealed

Estate of Eikum v. Joseph, 196 Wn. App. 1005 (2016)



Reasoning/Holding

■ Division 3 provides an in depth (treatise like) 
overview on the doctrine of informed consent

■ Backlund v. Univ. of Washington, 137 Wn.2d 651, 
975 P.2d 950 (1999):

– “A physician who misdiagnoses the patient’s condition,
and is therefore unaware of an appropriate category of
treatments or treatment alternatives, may properly be
subject to a negligence action where such misdiagnosis
breaches the standard of care, but may not be subject to
an action based on failure to secure informed consent.”

■ Court found Backlund to be controlling and affirmed 
the Trial Court’s ruling

Estate of Eikum v. Joseph, 196 Wn. App. 1005 (2016)



Takeaways

■ The value of this case rests in its thorough 
overview of recent informed consent case law 
in our state

■ Gomez v. Sauerwein, 180 Wn.2d 610, 331 P.3d 
19 (2014)

– “an informed consent claim cannot be based on 
the same facts as a negligence claim”

Estate of Eikum v. Joseph, 196 Wn. App. 1005 (2016)



Repin v. State, 198 Wn. App. 
243, 392 P.3d 1174 (Division 
3, 2017)



Issue

Can a plaintiff recover under a theory of

NIED/zone of danger in a veterinary or medical

negligence claim?

Repin v. State, 198 Wn. App. 243, 392 P.3d 1174 (2017)



Answer

No, the Court adopted the reasoning of other

jurisdictions and held that such claims are not

appropriate in the medical or veterinary setting

Repin v. State, 198 Wn. App. 243, 392 P.3d 1174 (2017)



Takeaway

■ Dicta:

– “Washington has never addressed the 
applicability of the zone of danger rule to 
a medical or veterinarian malpractice claim. 
Other jurisdictions deny such a claim. We follow 
the other American jurisdictions.”

– “The very nature of medical treatment is 
traumatic to the layperson. Even when a medical 
procedure proves beneficial to the patient, the 
procedure may shock the senses of the ordinary 
bystander who witnesses it.” (Texas)

Repin v. State, 198 Wn. App. 243, 392 P.3d 1174 (2017)



Sweeney v. Adams Cty. Pub. 
Hosp. Dist. No. 2, 196 Wn. App. 
1040 (Division 3, 2016)



Background

■ April 2010: Plaintiff dislocated his shoulder and was 
treated by PA at a rural hospital

– X-rays were taken and PA consulted with Dr. Dunlap at Scared 
Heart Medical Center

■ Surgery performed by Dr. Dunlap 3 days later

■ Late 2012: Plaintiff + attorney consulted with Dr. Dunlap 
about his role

– Dr. Dunlap was assured that he was not a target and would not 
be named

Sweeney v. Adams Cty. Pub. Hosp. Dist. No. 2, 196 Wn. App. 1040 (2016)



Background

■ Law suit was filed against PA and rural hospital 
on April 23, 2013 (at or near the SOL)

■ “Exam Audit Trail” showed that Dr. Dunlap had 
accessed plaintiff’s x-rays during consult

■ January 15, 2014: Plaintiff amends complaint to 
include Dr. Dunlap

Sweeney v. Adams Cty. Pub. Hosp. Dist. No. 2, 196 Wn. App. 1040 (2016)



Summary Judgment

■ Court found that Plaintiff failed to create issue 
of fact on causation for PA

■ Also found that claims against Dr. Dunlap were 
time-barred by SOL

– CR 15(c) relation back did not apply because 
Dr. Dunlap had no notice he would be sued

Sweeney v. Adams Cty. Pub. Hosp. Dist. No. 2, 196 Wn. App. 1040 (2016)



Reasoning/Holding

■ Reversed Trial Court in dismissing claims 
against PA because expert declarations did 
create an issue of fact

■ Affirmed Trial Court in dismissing claims 
against Dr. Dunlap under the SOL

Sweeney v. Adams Cty. Pub. Hosp. Dist. No. 2, 196 Wn. App. 1040 (2016)



CR 15(c)

■ CR 15(c) did not apply because Plaintiff was 
aware of Dr. Dunlap’s role and even told him 
that he would not be implicated

– “Reasonable minds could conclude the 
[plaintiff] either mistakenly or consciously 
decided to exclude Dr. Dunlap as a defendant 
before the three-year limitations period ran.”

Sweeney v. Adams Cty. Pub. Hosp. Dist. No. 2, 196 Wn. App. 1040 (2016)



Takeaways

■ Comprehensive analysis of CR 15(c)

■ Analyses each exception and explains how it 
does not apply

Sweeney v. Adams Cty. Pub. Hosp. Dist. No. 2, 196 Wn. App. 1040 (2016)



Sastrawidjaya v. Mughal, 196 
Wn. App. 415, 384 P.3d 247 
(Division 2, 2016)



Background

■ Plaintiff filed suit for injuries sustained during 
car crash

■ Plaintiff refused to sign stipulations for release 
of medical records 

– Defendant moved to compel Plaintiff to sign 
the stipulations

■ Trial Court granted Defendant’s motion & 
Division 2 granted discretionary review

Sastrawidjaya v. Mughal, 196 Wn. App. 415, 384 P.3d 247 (2016)



Issue

Where a party has waived physician-patient
privilege, can he/she be compelled to sign
stipulations for the release of medical records?

Sastrawidjaya v. Mughal, 196 Wn. App. 415, 384 P.3d 247 (2016)



Answer

No, CR 26 does not identify mandatory
stipulation for the release of medical records as
an authorized form of discovery.

Sastrawidjaya v. Mughal, 196 Wn. App. 415, 384 P.3d 247 (2016)



Analysis/Holding

■ CR 26(a) outlines the authorized forms of discovery

– Does not includes medical records stipulations

– Does not contain a “catch all”

■ Trial Court does not have authority to compel a 
form of discovery that is not authorized under CR 
26

■ An RFP cannot request signed stipulations

Sastrawidjaya v. Mughal, 196 Wn. App. 415, 384 P.3d 247 (2016)



Takeaway

■ Plaintiff can’t be compelled to sign medical 
records stipulations

BUT …

■ The Court left open the possibility that medical 
records can be discoverable via RFP based on 
the plaintiff’s “control” of those records

Sastrawidjaya v. Mughal, 196 Wn. App. 415, 384 P.3d 247 (2016)



Takeaway (FN3)

“Although we need not decide the issue, the
“control” language potentially could require a
plaintiff to obtain his or her medical records from
the providers and produce them to the
defendant. See Diaz v. Wash. State Migrant
Council, 165 Wn.App. 59, 78, 265 P.3d 956
(2011) (defining “control” as the legal right to
obtain documents upon demand).”

Sastrawidjaya v. Mughal, 196 Wn. App. 415, 384 P.3d 247 (2016)



Arnold v. Dep't of Health, 193 
Wn. App. 1012 (Division 3, 
2016)



Background

■ Tattoo parlor offered 
laser removal 
services (Q–YAG 5)

■ DOH sent a cease 
and desist letter

■ Health law judge 
affirmed the cease 
and desist 

Arnold v. Dep't of Health, 193 Wn. App. 1012 (2016)



Issue

Does the use of a laser tattoo removal
device constitute the practice of
medicine?

Arnold v. Dep't of Health, 193 Wn. App. 1012 (2016)



Answer

Yes

Arnold v. Dep't of Health, 193 Wn. App. 1012 (2016)



Reasoning

■ Lasers are medical devices that penetrate the 
skin

■ User manual requires the taking of a “complete 
medical history” prior to use

– Operator is expected to be a medical provider

Arnold v. Dep't of Health, 193 Wn. App. 1012 (2016)



Hawkins v. Empres Healthcare
Mgmt., LLC, 193 Wn. App. 84,
371 P.3d 84 (Division 1, 2016)



Factual Background

■ Pl was diagnosed with infection at Valley Medical Center 
and was discharged to Talbot Center for care

■ Pl’s lab work showed overdose of antibiotics, but Talbot 
kept administering them at the same dose nonetheless

■ Pl was discharged back to Valley Medical Center at her 
request

■ Talbot gave Pl’s daughter a copy of Pl’s medical records at 
the time of discharge

Hawkins v. Empres Healthcare Mgmt., LLC, 193 Wn. App. 84, 371 P.3d 84 (2016)



Procedural Background

■ Pl sued Talbot

■ Pl asked for a copy of all of her medical records

– Talbot said that Pl’s entire record had already 
been provided to Pl’s daughter

■ Pl settled with Talbot

Hawkins v. Empres Healthcare Mgmt., LLC, 193 Wn. App. 84, 371 P.3d 84 (2016)



Procedural Background

■ Pl then sued Valley Medical Center

■ Discovered that the records Talbot had provided 
were not complete

■ Talbot refused to re-mediate, arguing the release 
was final

Hawkins v. Empres Healthcare Mgmt., LLC, 193 Wn. App. 84, 371 P.3d 84 (2016)



Procedural Background

■ Pl then filed a complaint against Talbot alleging 
fraud and misrepresentation in the inducement

■ Trial Court dismissed Pl’s claims against Talbot 
based on the release 

■ Pl appealed

Hawkins v. Empres Healthcare Mgmt., LLC, 193 Wn. App. 84, 371 P.3d 84 (2016)



Reasoning

■ Court looked to the language of the release: 

– “[Plaintiff releases Talbot] from all claims and causes of
action, ... whether such claims or causes of action are
presently known or unknown, which in any way arisearisearisearise outoutoutout ofofofof
thethethethe factsfactsfactsfacts statedstatedstatedstated inininin thethethethe AmendedAmendedAmendedAmended ComplaintComplaintComplaintComplaint ............,,,, orororor whichwhichwhichwhich inininin
anyanyanyany waywaywayway involveinvolveinvolveinvolve thethethethe diagnoses,diagnoses,diagnoses,diagnoses, carecarecarecare andandandand treatmenttreatmenttreatmenttreatment ofofofof
JeanneJeanneJeanneJeanne HawkinsHawkinsHawkinsHawkins during her stay at Talbot Center for
Rehabilitation and Healthcare from July 9, 2007 to July 30,
2007.”

This release is intended to cover any and all future injuries,
damages or losses not known to the parties to this
agreement, but which may later develop, or be
discovered inininin connectionconnectionconnectionconnection withwithwithwith thethethethe aboveaboveaboveabove referencedreferencedreferencedreferenced

diagnoses,diagnoses,diagnoses,diagnoses, carecarecarecare andandandand treatment,treatment,treatment,treatment, orororor failurefailurefailurefailure totototo diagnosediagnosediagnosediagnose orororor
treattreattreattreat....

Hawkins v. Empres Healthcare Mgmt., LLC, 193 Wn. App. 84, 371 P.3d 84 (2016)



Holding

■ Held that the “common understanding” of this 
language does not encompass claims of fraudulent 
inducement

– “The fraudulent alteration of medical records does not
‘arise out of’ an antibiotics overdose or the medical
negligence that caused it. Nor does it “involve” the
patient’s diagnoses, care, or treatment in any meaningful
sense.”

■ The parties did not clearly express their intent to
release Talbot from claims of fraudulent inducement

■ Reversed and remanded for further proceedings

Hawkins v. Empres Healthcare Mgmt., LLC, 193 Wn. App. 84, 371 P.3d 84 (2016)



Takeaways

■ Probably best to aim for “general release” 
language in settlement

■ Important to make sure all medical records are 
produced in discovery

Hawkins v. Empres Healthcare Mgmt., LLC, 193 Wn. App. 84, 371 P.3d 84 (2016)



Newman v. Highland Sch. Dist. 
No. 203, 186 Wn.2d 769, 381 
P.3d 1188 (2016)



Background

■ HS football player who suffered a brain injury 
during a game, alleged coaches ignored 
concussion signs during practice and negligently 
allowed him to play in the game the next day

■ Lawsuit filed

■ Some coaches no longer employed by School 
District

Newman v. Highland Sch. Dist. No. 203, 186 Wn.2d 769, 381 P.3d 1188 (2016)



Background

■ School District lawyers interviewed former 
coaches

■ Asserted attorney-client privilege

■ Trial Court disagreed & Supreme Court granted 
review

Newman v. Highland Sch. Dist. No. 203, 186 Wn.2d 769, 381 P.3d 1188 (2016)



Issue

Does corporate attorney-client
privilege apply to post-employment
communications with former
employees?

Newman v. Highland Sch. Dist. No. 203, 186 Wn.2d 769, 381 P.3d 1188 (2016)



Answer

No, termination of employment sets a bright-
line boundary that ends corporate attorney-
client privilege.

Newman v. Highland Sch. Dist. No. 203, 186 Wn.2d 769, 381 P.3d 1188 (2016)



Reasoning

■ Privilege should be limited to prevent 
interference with full disclosure of facts

■ Employer cannot compel former employee’s 
cooperation after employment ends

■ Interests of employer and former employee may 
no longer be the same

■ Bright-line test is easier to implement and is 
more predictable

Newman v. Highland Sch. Dist. No. 203, 186 Wn.2d 769, 381 P.3d 1188 (2016)



Takeaways

■ Creates obstacles for hospitals to investigate and 
evaluate claims

■ It will be particularly challenging in areas 
involving high turnover (residents, nurses, etc.)

Newman v. Highland Sch. Dist. No. 203, 186 Wn.2d 769, 381 P.3d 1188 (2016)



Strategies

1. Determine whether you can even talk to the 
former employee under Youngs v. Peacehealth—
they must have direct knowledge of the facts 
that led to negligence claim

2. Determine whether joint representation is 
possible (no conflict of interest)

– Newman: interviews were not privileged, 
communications for deposition representation were 
privileged

Newman v. Highland Sch. Dist. No. 203, 186 Wn.2d 769, 381 P.3d 1188 (2016)



Fast v. Kennewick Pub. Hosp. 
Dist., 187 Wn.2d 27, 385 P.3d 
232 (2016)



Background

■ Plaintiff sought care because of difficulty 

conceiving and menstrual bleeding

■ Plaintiff became pregnant

■ Glucose challenge test was delayed

Fast v. Kennewick Pub. Hosp. Dist., 187 Wn.2d 27, 385 P.3d 232 (2016)



Background

■ At 29 weeks pregnant, Plaintiff admitted for 

management of diabetes and pregnancy

■ Fetal monitoring was not performed.

■ Unborn child died, and Plaintiff continues to 

suffer from type 2 diabetes

Fast v. Kennewick Pub. Hosp. Dist., 187 Wn.2d 27, 385 P.3d 232 (2016)



Procedural History

■ 8/31/2008: Death of unborn child

■ 8/26/2011: Requests for mediation served on 

Defendants

– 8/31/2011: Date the SOL expired (absent 

tolling)

■ 7/18/2012: Complaint filed

– 8/31/2012: Date SOL expired (with tolling)

Fast v. Kennewick Pub. Hosp. Dist., 187 Wn.2d 27, 385 P.3d 232 (2016)



Issue

Does the one year tolling provision of RCW
7.70.110 apply to wrongful death cases
where the death resulted from healthcare?

Fast v. Kennewick Pub. Hosp. Dist., 187 Wn.2d 27, 385 P.3d 232 (2016)



Answer

Yes, the medical negligence statue of
limitations (RCW 4.16.350(3)) applies to
wrongful death cases resulting from
healthcare. Thus, Plaintiff can toll the
limitations period by making a good faith
request for mediation (RCW 7.70.110).

Fast v. Kennewick Pub. Hosp. Dist., 187 Wn.2d 27, 385 P.3d 232 (2016)



Analysis

■ The medical negligence SOL (RCW 4.16.350(3)), 
not the general torts catchall SOL (RCW 
4.16.080(2)) applies to wrongful death cases 
arising out of healthcare

– Severely abrogated Wills v. Kirkpatrick, 56 Wn. App. 757, 
785 P.2d 834 (1990).

■ The legislature intended the medical negligence 
SOL to apply to all actions “for injury occurring as a 
result of health care.”

■ Absurd outcomes could result if the medical 
negligence SOL did not apply to wrongful death 
claims Fast v. Kennewick Pub. Hosp. Dist., 187 Wn.2d 27, 385 P.3d 232 (2016)



Takeaway

■ The medical negligence SOL (RCW 4.16.350(3)) 
applies to wrongful death cases arising out of 
healthcare

– The SOL for wrongful death claims arising out of 
healthcare now runs from the date of the allegedly 
negligent care (assuming the alleged negligence 
was not latent), not from the date of death

– A good faith request for mediation tolls the SOL for 
a wrongful death claim arising out of healthcare for 
1 year

Fast v. Kennewick Pub. Hosp. Dist., 187 Wn.2d 27, 385 P.3d 232 (2016)
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Opioid-Related Deaths, 
Washington State Workers’ Compensation, 1992–2005

Franklin GM, et al, Am J Ind Med 2005;48:91-9 
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The worst man-made epidemic in 
modern medical history

• Over 200,000 deaths

• Many more hundreds of thousands of overdose 
admissions

• Millions addicted and/or dependent
▪Degenhardt et al Lancet Psychiatry 2015; 2: 314-22;  POINT 

prospective cohort: DSM-5 opioid use disorder: 29.4%

• Spillover effect to to SSDI* and to heroin (40% new 
initiates started on Rx opioids)

Slide 2

*Franklin et al, Am J Ind Med 2015; 58: 245-51
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Rapidly increasing mortality in middle aged, 
lower educated whites
Case and Deaton, PNAS, 2015 
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You will not be able to effectively alter epidemic if 
you don’t understand how the epidemic began

By the late 1990s, at least 20 states passed new laws, 
regulations, or policies moving from near prohibition of opioids to 
use without dosing guidance-stated goal was to provide a safe 
“safe haven” for prescribing

➢WA law: “No disciplinary action will be taken against a practitioner 
based solely on the quantity and/or frequency of opioids prescribed.”
(WAC 246-919-830, 12/1999)

Laws were based on weak science and good experience with 
cancer pain: Thus, no ceiling on dose and axiom to use more 
opioid if tolerance develops

 Pain as 5th vital sign campaign and JOINT COMMISSION/CMS 
satisfaction survey

Slide 4

WAC-Washington Administrative Code
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“Pharmaceutical heroin”
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Portenoy and Foley
Pain 1986; 25: 171-186

• Retrospective case series chronic, non-cancer pain

• N=38; 19 Rx for at least 4 years

• 2/3 < 20 mg MED/day; 4> 40 mg MED/day

• 24/38 acceptable pain relief

• No gain in social function or employment could be documented

By 2006, 10,000 patients in WA public programs were on >100 mg 

MED/day

How many chronic pain patients in your practice are on doses over 100 

mg/day? How many are on combinations of opioids and benzodiazepines 

or  sedative hypnotics?

Slide 6
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Evidence of effectiveness of COAT

The Agency for Healthcare Research and Quality’s (AHRQ) 

recent draft report, “The Effectiveness and Risks of Long-

term Opioid Treatment of Chronic Pain,” which focused on 

studies of effectiveness measured at > 1 year of COAT use, 

found insufficient data on long term effectiveness to reach 

any conclusion, and “evidence supports a dose-dependent risk 

for serious harms”. (AHRQ 2014;  Chou et al, Annals Int Med, 

13 Jan 2015). 

Slide 7
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responding to the EVIDENCE:
morphine equivalent dose RELATED RISK
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Risk Ratio

Dose in mg MED

Risk of adverse event 

Dunn 2010

Bohnert 2011

Gomes 2011

Zedler 2014

Courtesy G. Franklin 2014

2007: WA State AMDG initially recommends 120 MED threshold dose
2012: CT work comp: 90 mg/day MED
2013: OH State medical Board:  80 mg/day MED
2013: Am College Occ. & Environ Med:  50 mg/day MED
2014:  CA work comp:  80-120 mg/day MED
2016: CDC 50 mg/day MED yellow flag; 90 mg/day MED red flag 

• Risk of adverse ±
overdose event 
increases at >50 mg 
MED/day

• Risk increases greatly 
at ≥100 MED/day
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Early opioids and disability in WA WC.  
Spine 2008; 33: 199-204
Population-based, prospective cohort

N=1843 workers with acute low back injury and at 

least 4 days lost time

Baseline interview within 18 days(median) 

14% on disability at one year

Receipt of opioids for > 7 days, at least 2 Rxs, or  > 

150 mg MED doubled risk of 1 year disability, after 

adjustment for pain, function, injury severity
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Risk/Benefit of Opioids for Chronic Non-Cancer Pain
(Franklin; Neurology; Sept 2014 Position paper of the AAN)

Slide 10
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Risk/Benefit of Opioids for Chronic Non-Cancer 
Pain(Franklin; Neurology; Sept 2014 Position paper of the 
AAN)

• Because of the paucity of evidence of effectiveness 

with chronic use, and poor risk profile, esp. for 

dependence and addiction, opioids should not be used 

routinely for the treatment of routine musculoskeletal 

conditions, headaches or fibromyalgia*

• CDC 2016 guidelines 

(https://www.cdc.gov/drugoverdose/prescribing/guide

line.html)

• WA Agency Medical Director Guidelines 

(http://agencymeddirectors.wa.gov/guidelines.asp)

Slide 11

https://www.cdc.gov/drugoverdose/prescribing/guideline.html
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Risk/Benefit of Opioids for Chronic Non-Cancer Pain
(Franklin; Neurology; Sept 2014 Position paper of the AAN)

Slide 12

Opioids should not be used routinely for the treatment of 
routine musculoskeletal conditions, headaches or 
fibromyalgia*

• Tension type headaches: Bendtsen et al, EFNS 
guideline, Eur J Neurol 2010; 17: 1318-25; Migraine: 
Buse et al, American Migraine Prevalence and 
Prevention Study, Headache 2012; 52: 18-36

• Chronic LBP: Chaparro et al, Spine 2014; 39: 556-63

• Fibromyalgia: Gaskell et al, Cochrane Review; 2014: 
CD010692
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Why not prescribe for chronic low back pain?

• Alternative treatments, particularly programs that take a 
psycho-physical approach, have stronger evidence base1

• Opioids generally are deactivating and not activating

• Reduced prescribing for non-specific back pain would 
significantly reduce overall prescribing and availability, and 
thus safety – public health benefit

• Eliminating prescribing for common indications that have 
failed would be a step towards identifying cases that do 
derive benefit

Hill et al Lancet 2011;378:1560-71; slide courtesy Jane Ballantyne, MD

Slide 13
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Enduring adaptation produced by established behaviors
Addiction criteria may be different for pain patients on 
chronic opioids

For the illicit drug user:

▪ Procurement behaviors

For the pain patient — much more complex

▪ Continuous opioid therapy may prevent opioid-seeking

▪ Memory of pain, pain relief, and also euphoria

▪ Even if the opioid-seeking appears as seeking pain relief, it 

becomes an adaptation that is difficult to reverse

▪ It is hard to distinguish between drug-seeking and relief-seeking

Ballantyne JC, Stannard C. New addiction criteria: Diagnostic challenges persist in treating pain 

with opioids. IASP: Pain clinical updates, Dec 2013; 21: 1-7; URL: http://iasp.files.cms-

plus.com/FileDownloads/PCU_21-5_web.pdf

Slide 14
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High Risk Populations

People taking high daily doses of opioids 

People who “doctor shop”

People using multiple abuseable substances like opioids, 

benzodiazepines, muscle relaxants, illicit drugs

Low-income people and those living in rural areas

Medicaid populations

People with substance abuse or other mental health issues

Slide 15

White AG, Birnbaum HG, Schiller M, Tang J, Katz NP. Analytic models to identify patients at risk for prescription opioid abuse. Am J Managed Care 2009;15(12):897-906. 

Hall AJ, Logan JE, Toblin RL, Kaplan JA, Kraner JC, Bixler D, et al. Patterns of abuse among unintentional pharmaceutical overdose fatalities. JAMA 2008;300(22):2613-20. 

Paulozzi LJ, Logan JE, Hall AJ, et al. A comparison of drug overdose deaths involving methadone and other opioid analgesics in West Virginia. Addiction 2009;104(9):1541-8. 

Dunn KM, Saunders KW, Rutter CM, Banta-Green CJ, Merrill JO, Sullivan MD, et al. Opioid prescriptions for chronic pain and overdose: a cohort study. Ann Intern Med 2010;152(2):85-92. 

Bohnert AS, Valenstein M, Bair MJ, Ganoczy D, McCarthy JF, Ilgen MA, et al. Association between opioid prescribing patterns and opioid overdose-related deaths. JAMA

2011;305(13):1315-1321. 
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Open-source Tools Added June 2010 
Update of AMDG Opioid Dosing Guideline

 Opioid Risk Tool: Screen for past and current substance abuse

 CAGE-AID screen for alcohol or drug abuse

 Patient Health Questionnaire-9 screen for depression

 2-question tool for tracking pain and function

 Advice on urine drug testing

Slide 16

Available as mobile app: 

http://www.agencymeddirectors

.wa.gov/opioiddosing.asp
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Clinically Meaningful Improvement
• Clinically meaningful improvement is improvement in pain 

and function of at least 30% 

• Assess and document function and pain using validated tools 

at each visit where opioids are prescribed  

• Recommend use of quick and free tools to track function 

and pain

▪PEG: Pain intensity, interference with Enjoyment of 

life, and interference with General activity

▪Graded Chronic Pain Scale: Pain intensity and pain 

interference

Tools can be found at: 

http://www.agencymeddirectors.wa.gov/Files/2015AMDGOpioidGuideline.pdf

Slide 20
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Non-Pharmacologic Alternatives
• Do NOT pursue diagnostic tests unless risk factors or specific 

reasons are identified-no MR in first 6 wks in absence of red flags

• Use interventions such as listening, providing reassurance, and 
involving the patient in care

• Recommend graded exercise, cognitive behavioral therapy, 
mindfulness based stress reduction (MBSR), various forms of 
meditation and yoga or spinal manipulation in patients with back 
pain

• Address sleep disturbances, BUT, the greatest risk lies in co-
prescribing benzodiazepines and sedative/hypnotics with opioids, 
even at lower doses of opioids

• Refer patient to a multidisciplinary rehabilitation program if s/he 
has significant, persistent functional impairment due to complex 
chronic pain

Slide 21
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Pharmacologic Alternatives

• Use NSAIDs for minor to moderate pain 

• Consider antidepressants (TCAs/SNRIs) and anticonvulsants for 

neuropathic pain, other centralized pain syndromes, or fibromyalgia

• Avoid carisoprodol (SOMA) due to the risk of misuse and abuse. Do NOT 

prescribe muscle relaxants beyond a few weeks as they offer little long-

term benefit

• Prescribe melatonin, TCAs, trazodone, or other non-controlled 

substances if the patient requires pharmacologic treatment for insomnia

Slide 22
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Dworkin RH et al. Pain 2007; 132: 237-51

• To date, no medications have demonstrated 

efficacy in lumbosacral radiculopathy, which is 

probably the most common type of neuropathic 

pain.

Slide 23
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Up-To-Date Feb 2016
• Opioid therapy is commonly considered for patients 

with severe pain that is inadequately controlled with 
NSAIDs and acetaminophen. However, no randomized 
controlled trials have evaluated opioids for acute 
lumbosacral radiculopathy. Similarly, there are no data 
to suggest that chronic opioid use is of value for 
radiculopathy.

• URL: http://www.uptodate.com/contents/acute-
lumbosacral-radiculopathy-treatment-and-prognosis, 
Accessed 3/22/2016

Slide 24

http://www.uptodate.com/contents/acetaminophen-paracetamol-drug-information?source=see_link
http://www.uptodate.com/contents/acute-lumbosacral-radiculopathy-treatment-and-prognosis
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ESI vs gabapentin for lumbar 
radiculopathy

• Multicenter RCT 2011-2014

• N=145 with radiculopathy due to HNP or stenosis

• No significant difference in average leg pain at 1 

and 3 months

Cohen SP et al. BMJ 2015 Apr 16;350:h1748. doi: 

10.1136/bmj.h1748

Slide 25
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Mathieson S et al. N Engl J Med 2017;376:1111-1120.

Time Course of Leg-Pain Intensity and Extent of Disability in Patients with Sciatica, 
According to Trial Group-Pregabalin=placebo



©2015 American Academy of Neurology

CDC Opioid Guidelines-March 2016
• Determining When to Initiate or Continue Opioids for Chronic 

Pain
1. Nonpharmacologic therapy and nonopioid pharmacologic therapy are 
preferred for chronic pain. Clinicians should consider opioid therapy only 
if expected benefits for both pain and function are anticipated to 
outweigh risks to the patient. If opioids are used, they should be 
combined with nonpharmacologic therapy and nonopioid pharmacologic 
therapy, as appropriate.

2. Before starting opioid therapy for chronic pain, clinicians should 
establish treatment goals with all patients, including realistic goals for 
pain and function, and should consider how therapy will be discontinued 
if benefits do not outweigh risks. Clinicians should continue opioid 
therapy only if there is clinically meaningful improvement in pain and 
function that outweighs risks to patient safety.

3. Before starting and periodically during opioid therapy, clinicians 
should discuss with patients known risks and realistic benefits of opioid 
therapy and patient and clinician responsibilities for managing therapy.

Slide 27
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CDC Opioid Guidelines-March 2016
• Opioid Selection, Dosage, Duration, Follow-Up, and Discontinuation

4.When starting opioid therapy for chronic pain, clinicians should prescribe 
immediate-release opioids instead of extended-release/long-acting (ER/LA) 
opioids.

5.When opioids are started, clinicians should prescribe the lowest effective 
dosage. Clinicians should use caution when prescribing opioids at any dosage, 
should carefully reassess evidence of individual benefits and risks when 
increasing dosage to ≥50 morphine milligram equivalents (MME)/day, and should 
avoid increasing dosage to ≥90 MME/day or carefully justify a decision to titrate 
dosage to ≥90 MME/day.

6.Long-term opioid use often begins with treatment of acute pain. When opioids 
are used for acute pain, clinicians should prescribe the lowest effective dose of 
immediate-release opioids and should prescribe no greater quantity than needed 
for the expected duration of pain severe enough to require opioids. Three days or 
less will often be sufficient; more than seven days will rarely be needed.

7.Clinicians should evaluate benefits and harms with patients within 1 to 4 weeks 
of starting opioid therapy for chronic pain or of dose escalation. Clinicians should 
evaluate benefits and harms of continued therapy with patients every 3 months 
or more frequently. If benefits do not outweigh harms of continued opioid 
therapy, clinicians should optimize other therapies and work with patients to 
taper opioids to lower dosages or to taper and discontinue opioids.
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Dentists and Emergency Medicine Physicians were the main 
prescribers for patients 5-29 years of age
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5.5 million prescriptions were prescribed to children and teens (19 years and under) in 2009

Source: IMS Vector ®One National, TPT 06-30-10 Opioids Rate 2009
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Recommendations for dentistry (and 
other acute pain) 

• Strong evidence that a combination of NSAIDs and 
acetaminophen is as effective as opioids
▪ At least two state dental bodies (Pennsylvania and New 

Hampshire) recommend using these drugs as first line 
therapy.  

• Avoid opioids in persons < 20 years undergoing dental 
extractions. 

• If opioids are indicated, prescription should be 
limited to 3 days or 10 tabs of 5 mg hydrocodone.

Moore PA, Hersh EV. Combining ibuprofen and acetaminophen for acute pain management after 
third-molar extractions. Translating clinical research to dental practice. JADA 2013; 144: 898-908.
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How many opioid tabs do 80% of patients 
need after common surgical procedures?*
N=642 surveyed patients

• Partial mastectomy-5

• Partial mastectomy with lymph node biopsy-10

• Laparoscopic cholecystectomy-30

• Laparoscopic inguinal hernia repair-15

• Open inguinal hernia repair-15

• F/U survey of 224 patients-After guidelines implemented, # 
prescribed dropped by 53%

*Hill et al, Annals Surgery 2017; 265: 709-14
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Metrics to guide both “state-of-the-state” 
and provider quality efforts

• Use a common set of 
metrics

• Start with public programs

• Establish a process for 
public/private 
implementation (e.g. WA 
statutory, governor appointed “Bree 
Collaborative”) 

• Use metrics to notify outlier 
prescribers
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Improve systems/community capacity 
to treat pain/addiction
• Deliver coordinated, stepped care services aimed 

at improving pain and addiction treatment 

▪Cognitive behavioral therapy or graded exercise to 

improve patient self-efficacy 

▪Opioid overdose case management by ED to identify 

behavioral health needs, evaluate for MAT, notify 

providers involved and discuss recommendations 

(e.g.Vermont spoke and hub)

• Increase access to pain and addiction experts (e.g. 

WA telepain)
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Emerging examples of stepped care 
management/collaborative care for pain

• VA Health System Stepped Care Model of Pain 
Management

▪Dorflinger et al. A Partnered Approach to Opioid 
Management, Guideline Concordant Care and the 
Stepped Care Model of Pain Management. J Gen Int Med 
2014; Suppl 4, 29: S870-6.

• Vermont Spoke and Hub regional support for 
medication assisted treatment for opioid use 
disorder/severe dependence

• WA state Centers of Occupational Health and 
Education/Healthy Worker 2020
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Timing of stepped care management 
to prevent transition to chronic pain

36

Screening for 
collaborative 
care
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Screen Assess Intervene
FRQ
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THANK YOU!

For electronic copies of this presentation, please 

e-mail Laura Black ljl2@uw.edu

For questions or feedback, please 

e-mail Gary Franklin meddir@u.washington.edu
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The 2017 Legislative Session
What Does it Mean for Physicians, Hospitals

and Health Care?

Tierney Edwards, Associate Director of Legal and Federal Affairs, WSMA
Zosia Stanley, Policy Director, Access, WSHA



Objectives
• Describe major policy and budget issues from 2017 

legislative session

• Identify key legislation affecting physicians, hospitals, 
and health systems

• Consider how legislation will impact current practice

• Understand issues that may be subject of ongoing 
policy debate 

• Q&A



2017 Legislative Dynamics

Budget   McCleary K-12 Funding  Tight Majorities

Clouds on the horizon: Uncertain Medicaid Funding



2017 Session By the Numbers

• 105-day session (sine die April 23)

• 34 new legislators

• 2 seat majority in House of Representatives

• 1 seat majority in Senate

• Over 2,000 bills introduced

• Over 200 referred to health care committees

• 1 of special session (so far…)



Political Context

Senator Mark Schoesler (R)

Senate Majority Leader

25 to 24*

Speaker Frank Chopp (D)

Speaker of the House

50 to 48

Governor Jay Inslee (D)



Budget Context – Show Me The Money
2017-19 Budget context

• Focus of 2017 session – operating budget

• Good news? 

o Revenue forecasts up

o $2B projected reserves

o New forecast expected 

this week

• Bad news?

o McCleary mandate

o Cost estimates: $1-4B



Political Context (the other Washington)

We have come up 
with a solution that’s 
really, really I think 
very good… Now, I 
have to tell you, it’s 
an unbelievably 
complex subject. 
Nobody knew health 
care could be so 
complicated.

-President Trump



Policy Priorities



• Preserve access and coverage

• Improve mental health system

• Appropriate opioid prescribing

• Innovative care models

• Post acute placement

• Reasonable regulatory environment

• Public district hospital issues

Unfinished business:

• Advance directives

• Duty to warn

WSHA Legislative Policy Web Page

WSHA
Proactive Policy Priorities

http://www.wsha.org/policyadvocacy.cfm


• Protecting patients and physicians 
from surprise billing (“Balance 
billing”) 

• Opioids and addiction treatment

• Healthy Doctors, Healthier Patients

• Scope of practice issues

• Tobacco 21 +

WSMA
Proactive Policy Priorities

Unfinished business:
• Rule making – prior authorization, suicide CME

• Interstate licensure compact

WSMA Legislative Web Page

http://www.wsma.org/wcm/Legislative_Action_Center/wcm/GovernmentAffairs/WSMA_Grassroots_Action_Center.aspx?hkey=71b24752-a6e3-448e-9e91-139ec84af650


• Better sharing of mental health information

• HB 1413/SB 5435: Care coordinator access to mental health 

• HB 1477/SB 5400: Information sharing with family and friends

Mental Health

• HB 2107/SB 5434: Alternatives to Eastern & Western State 
Hospitals

• HB 1547/SB 5446: CON exemption for psych beds 

• Capital funding 



Mental Health

Volk v. DeMeerleer
386 P.3d 254, 262 (Wash 2016)

• Duty to warn/protect all who may be foreseeably 
harmed when patient makes threat

• Potential negative impact on patients and 
providers 

• HB 1810/SB 5800 – duty to warn reasonably 
identifiable victims 



Appropriate Opioid Prescribing
• Joint WSMA/WSHA Task Force

• Opioid work sessions

• Legislative proposals
• HB 1426: PMP data sharing addressing prescribing outliers
• HB 1047: Drug take-back/safe-drug disposal 
• HB 1339: Mandatory CME and update to pain rules



Innovative Care Models
• HB 1640/SB 5478: Advanced directives –expanding options for 

completion           

• SB 5436: Telemedicine – Expanding the definition of home

• HB 1641: Outpatient care for homeless youth – Informed 
consent

• HB 1520: Critical Access Hospitals - New payment model for 
vulnerable CAH 



Other Key Bills WSMA Supported - Enacted

• HB 1515/SB 5195: Disability parking permits
• Cleans up old bill that required health care practitioners to “prescribe” 

disability parking permits with a signature on tamper-resistant prescription 

pad or paper. 

• Allows for electronic authorizations 

• HB 1371/SB 5289: Distracted driving
• Prohibits use of personal electronic device while driving (with exceptions)



Reasonable Regulatory Environment

• SB 5593: ASC “hospitals” without rules 

• HB 1967: Severely limiting use of non-compete clauses 

• HB 1811: Barriers to hospital partnerships 

• HB 1714 & HB 1715: Requirements on staffing 

• HB 1359/SB 5231: Charity care

• Dozens of others opposed or amended



• SB 5433: Informed decision making for death with dignity 
patients
• Requires physicians to inform patients of “treatment for the purpose 

of cure, and treatment for the purpose of extending life” before 
dispensing medication under the death with dignity law.

• SB 5369: Practice of naturopathy
• Full prescriptive authority for sched. III-V
• Sign and attest to same document as physicians (guardianships, 

disability determinations, POA, etc.)

• HB 1003: Establishing parental notification requirements for 
abortion

• SB 5320: Notification to parents or guardians in cases of 
abortion

• HB 1649: Right to life

Issues WSMA Successfully Opposed



Other Issues WSHA Tracked
• B&O taxes
• Community benefit mandates
• Cardiac and stroke designation
• SB 5186: Forensic blood draws
• HB 1432/SB 5353: Foundational public health 
• Guns:

• HB 1134/SB 5050: Assault weapons ban

• HB 1122/SB 5463: Safe storage 
• HB 1338/SB 5253: High risk insurance pool 
• HB 1570: Housing (budget request & document recording fees)
• HB 1145/SB 5456: Interest on medical debt
• SB 5514: New DOH data system (RHINO) 
• HB 1054/SB 5025: Tobacco 21+



Other Issues WSMA Tracked
• SB 5035/HB 1242: Right to try 

• HB 1278/SB 5191: Physical therapist licensure compact

• HB 1060/SB 5290: Medical Marijuana in schools

• HB 1094: Marijuana patients and employers

• HB 1794/SB 5612: Death investigations accounts



Budget: Where is the money?



House Budget (as of 5/1)
• No cuts to Medicaid payments for hospital-based 

clinics

• Hospital safety net assessment included 

• Mental health care funding and reforms are good

• Medicaid waiver funds appropriated

• B&O tax increase



Senate Budget (as of 5/1)

• No cuts to Medicaid payments for hospital-based clinics

• Hospital safety net assessment included 

• Mental health care funding and reforms are good 

• Most Medicaid waiver funds NOT appropriated



Possible 2018 Legislative Priorities

• Decision makers for incompetent patients
• Sexual assault kits
• Further work on opioids/heroin
• Wrongful death

2017 ideas likely to return
• Balance billing
• Interstate licensure compact
• Can medical debt bear interest
• Health care affiliations



How You Can Help and Stay Informed



Resources

WSHA

www.wsha.org/policyadvocacy.cfm

WSMA

Legislative Action Center

http://www.wsha.org/policyadvocacy.cfm
http://www.wsma.org/wcm/Legislative_Action_Center/wcm/GovernmentAffairs/WSMA_Grassroots_Action_Center.aspx?hkey=71b24752-a6e3-448e-9e91-139ec84af650


What Can You Do?

• Respond to requests for action

• Come to Olympia to testify or meet with your 
legislators

• Schedule an in-district meeting; consider 
including your neighbors

• Highlight your care improvements



Feel free to contact us if you have questions or 

would like additional information.

Zosia Stanley, JD, MHA
Policy Director, Access
WSHA
ZosiaS@wsha.org
206/216-2511

Tierney Edwards, JD 
Associate Director, Legal & 
Federal Affairs at WSMA
tee@WSMA.org
206/956-3657



Surrogate 
Decision-Making

Heath Fox
Heath.Fox@lewisbrisbois.com

206-455-7420

a/k/a
The Most Common 

Cause of the 
Friday Afternoon Freak Out



Scenario 1

• Patient has internal bleeding from an accident.

• Surgeon believes that surgery is probably 
necessary to save the patient’s life.

• Patient declines surgery.  



Medical Consent

• Why is consent necessary?
–Patients have a fundamental right 

to self-determination
–Unwanted offensive contact is 

battery



Laws and Regulations

• Common law (US Supreme Court in Schloendorff)
• Federal law: 42 U.S.C. § 1395cc (Patient Self 

Determination Act)
• Joint Commission
• Medicare/Medicaid
• WAC 246-320-245(2)(b)
• WA law: RCW 7.70.030 provides a cause of action 

based on lack of informed consent



RCW 7.70.030
Every lawsuit for damages for injury 
occurring as the result of health care 
must be based on:
• (1) Injury resulting from the failure of a health care 

provider to follow the accepted standard of care;

(2) A health care provider promised that the injury 
suffered would not occur; or

(3) Injury resulting from health care to which the 
patient or his or her representative did not 
consent.



Informed Consent

• Required for treatment that has material risk(s)
• Should include a discussion of risks and 

alternatives including the option of no treatment –
please chart! 

• Typically based on discussion between treating 
physician and patient – please chart! 

• Can be revoked
• Can be provided by a legal surrogate when 

patient lacks capacity  



Scenario 2

• Same facts as Scenario 1, except:

• Patient has well-documented history of 
schizoaffective disorder. 

• Patient’s parents are present to provide informed 
consent for the life-saving surgery.  



Capacity

• Legal concept, not a medical concept

• Defined by RCW 11.88.010, to be: 

“When the superior court determines the 
individual has a significant risk of personal 
harm based upon a demonstrated inability 
to adequately provide for nutrition, health, 
housing, or physical safety.”



Capacity

Typically a very low threshold:

Can the patient understand in basic terms 
what is being discussed, and can the patient 
express a preference?  



Capacity Myths

• Poor judgment = lack of capacity
• Terrible decision(s) = lack of capacity
• Refusal of life-saving care = lack of capacity
• Drug/alcohol addiction = lack of capacity
• Behavioral health issue = lack of capacity

These observations may raise the question of
capacity, but they are not by themselves conclusive
evidence of a lack of capacity



Scenario 3

• Patient suffers massive stroke.
• Two weeks later, still on vent, unable to move. 
• Patient does not respond to any stimuli. 
• Care team wants to transition to comfort care, with 

consent of adult child, but brother of patient is 
reluctant to consent.  



Legal Surrogates for Informed 
Consent
• Defined by RCW 7.70.065

• Stratified categories of surrogates - need 
agreement within the controlling category 

• Does not cover special rules for minors seeking 
reproductive services, mental health treatment, 
etc. 



Scenario 4

• Patient presents with necrotizing fasciitis in lower 
limb.

• Care team thinks that amputation is probably 
required to save the patient’s life.  

• Patient has some cognitive impairment, significant 
paranoia around health care, and a poor 
understanding of the relative risks of surgery 
versus antibiotics alone.   



Scenario 4

• Mother will consent to amputation, but defers to 
patient’s adult daughter who refuses to consent. 

• Patient continues to decline amputation.

• Responsible uncle talks to family and provides 
informed consent for amputation.  



Consent Myths

• The “two doctor” rule

• Surrogates override POLST

• Best interests trump patient’s expressed wishes

• GAL can make any needed decision

• Counsin, niece, nephew, aunt, uncle, etc. can 
suffice when no other surrogates are available



Scenario 5

• Patient in coma, on vent with NG tube.

• Patient has an old advance directive that declines 
tube feeding.

• Patient’s spouse and adult children are unified in 
their request for the use of all life sustaining 
measures.



Washington’s Natural Death Act

• Allows for Advance Directive that authorizes 
withdrawal of life-sustaining treatment 

• Must be for terminal or permanent unconscious 
state

• Must be executed while patient has capacity

• Must be in writing and witnessed by two people 
who do not have an interest in the estate



Natural Death Act

• RCW 70.122
• Allows for advance directives for withholding or 

withdrawal of life sustaining treatment
• Only kicks in after patient loses capacity
• Only applicable to terminal patients
• Not helpful for decision-making that is for ongoing 

care or for non-terminal conditions



Withdrawal of Life Sustaining Care
When No Advance Directive Is Present

• In re Grant sets out criteria for withdrawal of care 
in absence of court order.

• Patient must be terminal and lack capacity but 
need not be in a comatose or vegetative state

• Physicians, facility and family must all agree
• If patient’s wishes can be determined, they must 

be followed
• If not, then the default is “best interests”



Risk, Ethics and Law 

Legal Advice is not a substitute for good 
medical ethics

Legal Advice is not a substitute for good 
risk management 

Consider the “Four Box” analysis 



Guardianship 

• Court proceeding for appointment of a guardian 
when patient lacks capacity

• Guardian is the top surrogate in RCW 7.70.065
• Can consent to almost everything, but not 

ECT/restraints/civil commitment
• Good faith standard for qualified immunity from 

fees, costs, or other liability 



Guardianship Process

• Can start a petition for guardianship quickly
• Can get a Guardian ad Litem (GAL)  appointed 

quickly
• GAL investigates and reports back to the court 

with recommendations
• 45-60 days for hearing, absent efforts to expedite 

proceedings. 



Limitations of Guardianship

• Usually not appropriate for patients who have an 
effective less restrictive alternative

• Can take time, and the GAL does not have the 
same decision making authority as a guardian

• Cost to organization
• May not solve some problems

– Can’t force medication compliance
– Can’t force patient into unwanted residence



Scenario 6

• Patient found unconscious at home.
• Admitted and worked up for complicated medical 

issues.
• Delirium clears and patient can converse with staff, 

but patient is obviously delusional.
• Patient refuses antipsychotic medication.
• MHPs called but they will not hold or commit.  
• Patient also refuses the sole antibiotic that can 

save his life. 



Mental Health Issues

• Most challenging of all consent cases
• Diagnosable mental health condition is not, by 

itself, a basis to disregard a patient’s clearly 
expressed wishes

• Bad patient decisions do not nullify patient rights to 
self-determination

• MHPs are the ones who can authorize a hold
• Care providers are not required to provide a 

treatment option that is not indicated or 
appropriate  



Mental Health Advance Directives

• RCW 71.32
• Patient must have capacity at time directive is 

executed
• Should track statutory language of 71.32.260 and 

state whether the patient retains the right to revoke 
consent or not



When to Consider These Issues?

• Address consent/surrogate issues at the beginning 
of the hospitalization

• If possible, discuss with patient before capacity is 
at issue

• DPOA is preferable to guardianship when possible
• Identify legal surrogates 
• Identify possible candidates to serve as guardian



Resources

• RCW 7.70.065
• Ethics committee   
• University of Washington School of Medicine, 

Ethics in Medicine website: 
https://depts.washington.edu/bioethx/toc.html

• WSSHA Health Law Manual, Chapter 2, Consent:  
http://www.wsha.org/HLM.cfm
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The Four Box Chart 

 
 

MEDICAL INDICATIONS 
The Principles of Beneficence and Nonmaleficence 

1. What is the patient’s medical problem? Is the problem acute? 
Chronic? Critical? Reversible? Emergent? Terminal? 

2. What are the goals of treatment? 

3. In what circumstances are medical treatments not indicated? 

4. What are the probabilities of success of various treatment options? 

5. In sum, how can this patient be benefited by medical and nursing care, 
and how can harm be avoided? 

PATIENT PREFERENCES 
The Principle of Respect for Autonomy 

1. Has the patient been informed of benefits and risks, understood this 
information, and given consent? 

2. Is the patient mentally capable and legally competent, and is there 
evidence of incapacity? 

1. If mentally capable, what preferences about treatment is the patient 
stating? 

2. If incapacitated, has the patient expressed prior preferences? 

3. Who is the appropriate surrogate to make decisions for the 
incapacitated patient? 

4. Is the patient unwilling or unable to cooperate with medical 
treatment? If so, why? 

QUALITY OF LIFE 
The Principles of Beneficence, Nonmaleficence, and Respect for Autonomy 

1. What are the prospects, with or without treatment, for a return to 
normal life, and what physical, mental, and social deficits might the 
patient experience even if treatment succeeds? 

2. On what grounds can anyone judge that some quality of life would be 
undesirable for a patient who cannot make or express such a 
judgment? 

3. Are there biases that might prejudice the provider’s evaluation of the 
patient’s quality of life? 

4. What ethical issues arise concerning improving or enhancing a 

CONTEXTUAL FEATURES 
The Principles of Justice and Fairness 

1. Are there professional, interprofessional, or business interests that 
might create conflicts of interest in the clinical treatment of patients? 

2. Are there parties other than clinicians and patients, such as family 
members, who have an interest in clinical decisions? 

3. What are the limits imposed on patient confidentiality by the 
legitimate interests of third parties? 

4. Are there financial factors that create conflicts of interest in clinical 
decisions? 

5. Are there problems of allocation of scarce health resources that might 

From UWMC - A case-based approach to ethical decision-making 
Adapted from AR Jonsen, M Siegler, W Winslade, Clinical Ethics, 7th edition. McGraw-
Hill, 2010. 

 



The Four Box Chart 

 

patient’s quality of life? 

5. Do quality-of-life assessments raise any questions regarding changes 
in treatment plans, such as forgoing life-sustaining treatment? 

6. What are plans and rationale to forgo life-sustaining treatment? 

7. What is the legal and ethical status of suicide? 

affect clinical decisions? 

6. Are there religious issues that might affect clinical decisions? 

7. What are the legal issues that might affect clinical decisions? 

8. Are there considerations of clinical research and education that might 
affect clinical decisions? 

9. Are there issues of public health and safety that affect clinical 
decisions? 

10. Are there conflicts of interest within institutions or organizations (e.g. 
hospitals) that may affect clinical decisions and patient welfare? 

 

From UWMC - A case-based approach to ethical decision-making 
Adapted from AR Jonsen, M Siegler, W Winslade, Clinical Ethics, 7th edition. McGraw-
Hill, 2010. 
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