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Overview

• Background of Flyte
• Plaintiff’s Themes in Flyte
• Applying Flyte Lessons to COVID-19
• Questions/Comments/Discussion



Background of Flyte 



History of 2009 H1N1 Influenza
• New strain of pig/bird/human 

influenza viruses
• First cases in mid-April 2009
• CDC begins issuing guidance 

bulletins in late April 2009
• WHO declares global pandemic 

in mid-June 2009



Early Questions About
H1N1 Influenza

• What was the virus’s ability to spread?
• What was the effect on the human immune system?
• Who would be most affected?
• Would prior influenza vaccines be effective?
• How would it compare to seasonal flu?
• What was the incubation period?
• Would antivirals work?



Later Knowledge of H1N1 Influenza



Impact of H1N1 Influenza

• CDC estimated 151K-575K people worldwide died in the first year.
• 80% of deaths were people younger than 65 years old

• In seasonal influenza, 70-90% of deaths are people 65+
• Primarily affected children, young and middle-aged adults.
• Two waves in Washington:  April – August; September – December
• Vaccines approved September 2009, available to all in December 2009
• Pandemic ended August 10, 2010



Impact of H1N1 Influenza 
on Pregnant Women

• Compared to non-pregnant women 
and men of the same age, pregnant 
women were 8-11 times more likely
to be hospitalized

• Pregnant women were 3-4 times more 
likely to be admitted to an intensive 
care unit

• Most pregnant women who were 
hospitalized with H1N1 were in their 
third trimester



H1N1 Influenza in Pierce County
• TPCHD issues first H1N1 health 

advisory bulletin in late April

• Based on CDC guidelines

• Bulletins sent to all Pierce 
County health care providers

• Several bulletins issued from 
late April through early June



News Coverage in June



As of June 19th, H1N1 found in all states



6/26/2009:  Katie Flyte’s Clinic Visit

• 27 y.o. woman, third trimester of 2nd pregnancy
• Visited Clinic and saw family practice physician
• 3-5 days of symptoms: runny nose, congestion, 

cough, wheezing, body aches, chills, sweats
• Normal temperature (98.8 F)
• MD diagnoses URI, directs patient to increase fluids 

and to go to the ER if symptoms worsen



• URI template

• MA took and filled in vitals

• MA filled in subjective portion

• No note re: previous medications

• Assessment:  URI 465:9

• Plan:  Increase PO fluids

6/26/2009:  Katie Flyte’s Clinic Visit



• Return to clinic  prn
• Further patient education
• “Chills and sweats not 

sure where comming [sic] 
from – exam normal – if 
gets worse go to the ER”

• No discussion of 
medications or treatment 
beyond fluids.

• No patient handout/after-
visit summary provided.

6/26/2009:  Katie Flyte’s Clinic Visit



• MD does not order rapid flu swab
‐ Did not meet testing criteria

• MD does not diagnose influenza
‐ Did not meet diagnostic criteria

• MD does not offer antiviral Tamiflu to patient
‐ Tamiflu not used for URIs

6/26/2009:  Katie Flyte’s Clinic Visit



Subsequent Events

• Sees nurse midwife the next day; no temperature 
taken but rapid flu swab done (negative)

• Presents to ED two days later with pneumonia-like 
symptoms, ultimately tests positive for H1N1

• Baby delivered while Katie is in a coma
• Katie passes away from multisystem organ failure



Procedural Case History: Flyte I
• Plaintiff brings lawsuit against Clinic, on 

behalf of Estate of Katie Flyte, Estate of 
Abbigail, husband Kenny and son Jacob

• Case proceeds to trial on a medical 
negligence and informed consent claims

• Defense verdict overturned by Court of 
Appeals for erroneous informed consent 
instruction and discussion of previous 
settlement

• Case remanded back to trial court



Procedural Case History:  Flyte II

• Plaintiff proceeded to second trial solely on 
an informed consent claim, on behalf of 
Estate of Katie Flyte, Kenny and Jacob. 

• Jury finds failure to provide informed 
consent and proximate cause of injury

• Awards large jury verdict.



Verdict Form of Flyte II



Themes in Flyte



Theme: Failure of the Health Care Providers

• MA did not take an accurate or thorough history
• MA diagnosed patient before MD even saw her
• MD was seeing too many patients each day
• MD failed to engage in participatory medicine

‐ Patient not told about possible H1N1
‐ Patient not told about Tamiflu



Theme: Failure of the Clinic Process
• Did not take Health Department bulletins seriously
• Inconsistent testimony on how they came in, what 

happened to them when they came in, how they 
were distributed, who needed to read them, and 
where they were kept

• No meetings discussing H1N1
• No clinic protocol for potential H1N1 patients



Lessons from Flyte applied to 
the COVID-19 pandemic



As always, documentation is key.
• Piecing together provider’s thought process 

years later in a lawsuit, or relying on custom and 
practice, will never be as good as records in 
real-time.
‐ Record did not show why or how the MD 

diagnosed URI
‐ Record did not reflect thought process on “chills 

and sweats” remark (which could indicate fever)
‐ Limited documentation of plan/discussion with 

patient except for OB care



As always, documentation is key.

• Best practice:  chart beyond the template.
‐ Record did reflect a history of Tylenol or 

other meds
‐ Record did not say whether anyone in the 

family had been ill
‐ Record had limited information about the 

progression of the symptoms



As always, documentation is key.

• Efforts to rule OUT may be as important as ruling IN.  
‐ MD testified that he had not “ruled out” influenza
‐ If symptoms do not match COVID-19, document why
‐ If not going to order testing, say so and why to 

demonstrate thought process in the moment
• MD did not discuss Tamiflu because he did not diagnose 

influenza (but even so, Katie was 48+ hours in)
‐ If patient is outside antiviral window or does not meet 

criteria, best practice is to document that



Tune up the policies/procedures/practices.
• When information from the 

health department comes in:
‐ Who needs to read that 

information?
‐ How is that information 

disseminated?
• Written P&Ps can help with this 

process
• Look beyond the visit: 

Protocols for telephone triage



Tune up the policies/procedures/practices.
• Staff meetings to disseminate information 

‐ A+ would be with minutes and a sign-in sheet
• Updating websites as appropriate
• After-visit summaries given to patients 

‐ Take a critical look at these:  Can they be better tailored 
to the present situation?

• How will you show that the people who needed that 
information received and reviewed it?



If you may have a COVID-19 Claim.
• If appropriate, timely use Washington’s apology statute.
• Future you and future lawyers will thank you for thinking 

about future discovery:
‐ Preserve evidence of provider compliance with P&Ps, 

dissemination of CDC/public health information, meeting 
minutes, protocols, etc.

‐ Preserve telephone records, provider schedules, any 
documentation outside of the record that may show time 
spent with/care provided to the patient

‐ Make sure you are preserving after visit summaries too



Jennifer Crisera
jcrisera@bbllaw.com

206-622-5511
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